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United States Court of Appeals for the 

District of Columbia 


No. 6425. 


Amy S. Richardson, Executrix of the Estate of Cltarles W. 

Richardson, Dec’d, Petitioner, 


vs. 


Guy T. IIelverixg, Commissioner of Internal Revenue. 


1 Docket Xo. 64023. 

Amy S. Richardson, Executrix of the Estate of Charles W. 
Richardson, Deceased, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: Charles H. Merillat, Esq., 

For Respondent: Lewis S. Pendleton, Esq. 


1932. 
Apr. 6. 

Apr. 6. 
June 2. 
July 28. 

1933. 
Apr. 27. 
May 12. 
Mav 12. 
May 12. 


Docket Entries. 

Transferred to Mr. Murdock ll/jl7/33. 

i 

Petition received and tiled. Taxpayer Notified. 
(Fee paid.) 

Copy of petition served on General Counsel. 
Answer filed by General Counsel. 

Copy of answer served on taxpayer—peneral 
Calendar. 

Hearing set Mav 23, 1933. 

Application for subpoena filed by taxpayer! 
Subpoena duces tecum to Wm. L. Miller issued. 
Subpoena served—Win. L. Miller. 


1—G425a 
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1933. 

Mav IS. 
• 

Mav 18. 
* 

May 18. 
Mav 24. 


June 6. 
June 20. 

June 26. 
July 11. 

1934. 
Oct. 3. 


Application for subpoena ol* Geo. E. Fleming, et 
al, filed by taxpayer. 

Subpoena issued to Geo. E. Fleming. 5/20/33 
subpoena served. 

Subpoena issued to Yelverton E. Booker. 5/20/35 
subpoena served. 

Hearing had before Mr. Van Fossan on merits. 
Submitted. Held over from 5/23/33. Stipula¬ 
tion of facts tiled. Briefs due June 26, 1933— 
no exchange. 

Transcript of hearing of May 24, 1933 filed. 

Motion for extension of 15 days to tile brief filed 
by General Counsel. 6/20/33 granted. 

Brief tiled by taxpayer. 

Brief tiled bv General Counsel. 


Findings of fact and opinion rendered—John E. 
Murdock, Division 3. Decision will be entered 
under Rule 50. 

Oct. 24. Computation under Rule 50 tiled by General 
Counsel. 

Oct. 26. Hearing set Nov. 14, 1934 on settlement. 

Nov. 12. Motion for continuance of hearing filed bv tax- 
payer (1). 

Nov. 14. Motion for rehearing and to vacate findings of 
fact and reopen filed by taxpayer. 

Nov. 14. Hearing had before Mr. Murdock on settlement 
under Rule 50. 

Nov. 15. Motion for rehearing and to vacate findings of 
fact and reopen denied. 

9 


Nov. 15. Decision entered—J. E. Murdock, Division 3. 
1935. 

Jan. 17. Stipulation for review by U. S. Court of Appeals 
of District of Columbia filed. 

Jan. 17. Supersedeas bond in the amount of $45,491.74 
approved and ordered filed. 

Jan. 17. Petition for review by U. S. Court of Appeals of 
District of Columbia with assignments of error 


filed by taxpayer. 

Jan. 17. Proof of service filed by taxpayer. 
Jan. 17. Statement of evidence lodged. 
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Jail. 

Jan. 

Jan. 


Jan. 


Jan. 


Feb. 


Feb. 


Feb. 


Feb. 

Feb. 

Feb. 

Feb. 


17. Notice of lodgment of statement and o}* hearing 
Jan. 30, 1935 to approve said statement filed. 

17. Praecipe with proof of service thereon hied. 

29. Motion for extension of time to submit s(nd settle 
evidence filed by taxpayer. Granted to Feb. 6, 
1935. 

29. Objections to statement of evidence filec( by Gen¬ 
eral Counsel. 

29. Proof of service of objections filed by General 
Counsel. 

6. Notice of lodgment of amended statement and of 
hearing on Feb. 10, 1935 to approve statement 
filed. ' j 

6. Notice changing hearing from Feb. 10 to| Feb. 20, 
1935. ^ j 

6. Hearing had before Mr. Murdock on approval of 
statement of evidence — contested — petitioner 
to file amended statement of evidence. 

11. Amendments to proposed statement of evidence 
as amended lodged by General Counsel. 

13. Transcript of hearing of Feb. 6, 1935 filed. 

18. Proof of service of amendments to proposed 

statement of evidence filed. 

19. Statement of evidence approved and ordered 

filed. 


3 [Stamp:] United States Board of Tax Appeals. 

Filed Apr. 6, 1932. j 

United States Board of Tax Appeals. 

Docket No. G4023. 

Amy S. Richardson, Executrix of Estate of Charles W. 
Richardson, Deceased, Petitioner, 


Commissioner of Internal Revenue, Respondent 

Petition. 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (MT-JET-CL- 
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4153-JPB-Maryland), dated February 11, 1932, and as a 
basis of her proceeding alleges as follows: 

1. That your petitioner is the duly appointed and quali¬ 
fied executrix of the estate of her deceased husband, Charles 
W. Richardson of Washington, D. C., having been appointed 
as such executrix by the Supreme Court of the District of 
Columbia, Petitioner now resides at 2901 Grant Road, X. W., 
Washington, D. C. 

2. That notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed by the respondent to the 
petitioner on February 11, 1932. 

3. That the taxes in controversy are federal estate taxes 
on the estate of the aforesaid Charles W. Richardson, de¬ 
ceased, who died August 25, 1929, and the amount in con¬ 
troversy aggregates $28,189.09 (less $349.84 or $27,839.25). 
Petitioner states that she is willing to concede she is in¬ 
debted $349.84, over and above the sum of $11,233.44 already 
paid by her, resulting from several changes made by the 
Commissioner qf Internal Revenue in certain items as origi¬ 
nally reported by petitioner, your petitioner not deeming 
these minor changes are of sufficient importance to request 
this Board to redetermine same. However, your petitioner 
does controvert the remaining claim of $27,839.25 made up as 
hereinafter shown and this latter amount therefore is the 
exact amount in controversv. 

4. That the determination of tax set forth in the said no¬ 
tice of deficiency is based upon the following errors: 

4 A. The respondent has failed to place a fair and 

reasonable value upon a block of five hundred (500) 
shares of stock in the Union Trust Company of the District 
of Columbia, a District of Columbia corporation, as of date 
of decedent’s death but has placed for estate tax purposes 
an excessive and unreasonable value on said block of stock 
in the computation of decedent's gross estate under Item 1 
of the Stock and Bond Schedule. 

B. Respondent has erroneously included, under the sched¬ 
ule of Jointly Owned Property, as forming part of decedent’s 
gross estate, tln*ee items of real estate not taxable under the 
Federal Estate Tax Law, namely, (1) the Grant Road prop¬ 
erty of Washington, I). C., (2) the Connecticut Avenue prop¬ 
erty of Washington, D. C., and (3) the Duxbury property of 
Duxbury, Plymouth County, Massachusetts. 
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C. In event it should be finally determined that shid three 
items of real estate are taxable, in whole or in part, for Fed¬ 
eral Estate Tax purposes, petitioner alleges error has been 
committed by respondent in placing an excessive and un¬ 
reasonable valuation upon items 1 and 2 of said real estate, 
namely, the Grant Road and Connecticut Avenue pnoperties. 

D. Petitioner alleges that decedent was engaged in the 
practice of medicine at the time of their marriage and peti¬ 
tioner and decedent arranged each with the other that for 
the advancement of decedent in his profession and the in¬ 
crease of their material wealth petitioner would aid ^ecedent 
in his profession by acting at first as the secretary of de¬ 
cedent and by relieving decedent of all except pursuit of his 
professional cares and that they should have a community of 
interests and property and from date of marriage to date of 
death petitioner contributed her share of services to decedent 
as agreed upon and petitioner also from independent means 
received by petitioner from her own kin and the estates of her 
father and one of her brothers and her personal savings con¬ 
tributed her own monies to what was a common fund for their 
joint benefit but placed in decedent’s bank account, and said 

sums were used in the purchase of real estate which 
5 was sold and the proceeds invested in the thr<fe pieces 
of real estate herein described and also contributed 
to the purchase, improvement and liquidation of indebted¬ 
ness on the pieces of real estate herein described! yet re¬ 
spondent failed to deduct from the values of said throe pieces 
of real estate anything whatsoever as representing peti¬ 
tioner’s contribution to the acquisition of same. 

In alleging error under assignments C and D, petitioner 
does not waive, but expressly reserves, the right to insist also 
upon assignment B. 

5. The facts upon which the petitioner relics as tjie basis 
of this proceeding arc as follows: j 

In support of assignment of error A, petitioner states that 
at the time of his death, August 25, 1929, the decedent was 
the owner of a large block of stock, namely, five hundred 
(500) shares of the capital stock of the Union Trust Com¬ 
pany of the District of Columbia. 

(a) That the book value of said Union Trust Cbmpanv 
stock at date of decedent’s death was $161./8 per shaLe. 
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(b) The only stock exchange on which said stock was listed 
was the Washington Stock Exchange of Washington, D. C-, 
and the said five hundred shares of stock could not have been 
sold on the exchange or privately at a price in excess of 
$265 per share, or a total value of $132,500. 

(c) At and near date of death the market for said stock 
was exceedingly thin and inactive, sales of said stock oc¬ 
curred only at infrequent intervals and involved only a few 
shares. During the months of August and September, 1929, 
sales of said stock on said Washington Stock Exchange oc¬ 
curred onlv on five different davs, involving not more than 
one to six shares per transaction, so 

(d) that as matter of fact the prices received in sales of 
said stock made at and near the date of decedent’s death do 
not reflect the fair market value or true and reasonable value 
of decedent's block of said shares as of date of death, for no 

large block such as 500 shares of said stock could have 
6 been sold except at considerable reductions. 

(e) That said stock was also on a downward trend 
in value at said date and within a reasonable time thereafter 
sold for approximately as low as $200 a share, even in small 
transactions, due in great part to conditions existing at the 
time of decedent's death and for-seeable as an element neces- 
sarv of consideration in arriving at the true and reasonable 
value of a block of 500 shares of said stock. 

(f) That notwithstanding the aforesaid factors and also 
in disregard of Article 13 of Regulations 70, 1929 edition, 
relating to Estate Tax, the respondent arbitrarily and er¬ 
roneously placed an excessive valuation on said block of 
stock in the total sum of $160,000, or $320 per share, being 
but $5 less per share than the lowest quoted selling price on 
the aforesaid Washington Stock Exchange during August 
1929. 

(g) That respondent in arriving at said $160,000 total 
valuation, or $320 per share, based his said valuation upon 
the prices quoted on the Washington Stock Exchange at and 
near the date of death for single shares of said stock and for 
several small transactions occurring infrequently and involv¬ 
ing greatly disproportionate holdings to that of decedent’s 
500 shares: that such basis in the instant case is erroneous 
and not the true criterion. 

In support of assignment of error B, petitioner states that 
decedent and she were married in 1SS9 and at various times 
during their entire married life, by means of their joint ef- 
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forts and funds, as stated under assignment of error D, ob¬ 
tained monies and with same acquired many pieces of real 
estate which thev sold and by the means aforesaid at the time 
of decedent ’s death there stood of record in the natnes of de¬ 
cedent and his wife, your petitioner, pursuant to tjhe family 
arrangement aforesaid, the following real estate jbelonging 
to and placed in their names as tenants by the entireties in 
law and in equity with all the rights appertaining to such 
holding by the entireties: 

(1) Premises No. 2901 Grant Road, in the District 
7 of Columbia, comprised of Lots 801, 802, 803, 804, 806 
and 809 in Square 2272 and Parcels 59/2 and 59/31. 
Their chronological order of acquisition is as follows: 

(a) Parcel 59/2 was purchased by decedent and peti¬ 
tioner, his wife, jointly and by the entireties by deed of 
March 30, 1896, recorded on the same day in L^ber 2095, 
folio 353 of the land records of the District of Columbia. 

(b) Lot 803 in Square 2272 was purchased by deed dated 
April 13, 1897, recorded same date in Liber 22031-456, and 
while it was the purpose and intention of decejdent and 
petitioner said lot and all other real estate be taken jointly 
and by the entireties the scrivener inadvertently omitted 
petitioner’s name as a grantee in the drafting of said 
deed but said error was subsequently, by two deeds of Oc¬ 
tober 31, 1922, corrected. Petitioner, however, states that 
in equity said Lot 803 was held during the interval prior 
to correction as tenants bv the entireties. 

(c) Lot 802 in Square 2272 was purchased by deed of 
May 3, 1899, recorded May 5, 1899 in Liber 2422-5, jointly 
and bv the entireties. 

(d) Parcel 59/31 was purchased by deed of SJuly 12, 
1911, recorded July 15, 1911, in Liber 3446-159 and while 
it was the purpose and intention of decedent and peti¬ 
tioner said parcel and all other real estate be take|n jointly 
and by the entireties the scrivener again inadvertently 
omitted petitioner’s name in drafting said deed as one 
of the grantees but in equity said parcel is held by the 
entireties. 

(e) Lots 804 and 809 were purchased by deed of July 28, 
1916, recorded July 29, 1916, in Liber 3898-335. 'This deed 
also included Lot 808 which was sold to one Tompkins in 
1928 by decedent and your petitioner. As to said Lots 804, 
808 and 809, it was the purpose and intention of decedent 
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and petitioner they be taken jointly and by the entireties 
but the scrivener inadvertently omitted petitioner’s name 
as a grantee by the entireties with decedent. However, 
said error was corrected by two deeds of October 31, 1922, 
heretofore referred to, recorded in Liber 4834-99 and 102. 

(f) Lot 806 was purchased by deed of July 10, 1917, 
recorded July j 13, 1917, in Liber 3997-104 jointly and by 
the entireties. 



Lot 801 was purchased by deed of January 27, 1926, 
recorded Februarv 6, 1926, in Liber 5693-131 bv the 


8 entireties. 


(2) Premises Xo. 1337 Connecticut Avenue, in the 
District of Columbia, being’ known also as Lot 40 in Square 
137. It was acquired by deed dated April 20, 1901, re¬ 
corded April 24, 1901 in Liber 2582-17, by decedent and 
your petitioner jointly and by the entireties. Thereafter, 
bv deed dated Mav 7, 1903, recorded Februarv 25, 1904, in 
Liber 2785-328, there was added to said lot a strip of land 
four and one-lqdf inches wide by the entire depth thereof. 
However, while it was the purpose and intention that said 
four and one-half inch strip of land be taken jointly and 
by the entireties, as in all other cases, the scrivener in¬ 
advertently omitted as a grantee the name of your peti¬ 
tioner. However, in equity said strip of four and one-half 
inches is held by the entireties. 


(3) The Duxbury, Plymouth County. Massachusetts, 

property was purchased by deed dated January 6, 1923, 

recorded January 10, 1923 in Book 1426-547-8, jointly and 

bv the entireties. 

* 

In support of assignment of error C. petitioner states 
that the Grant Road property is a single or consolidated 
tract of 17.691 acres, acquired by uniting contiguous acre¬ 
age, to the original purchase of 1896, at divers times dur¬ 
ing the married life of decedent and petitioner, and in¬ 
cluding thereon the country residence of decedent and pe¬ 
titioner known as 2901 Grant Road, Northwest, which resi¬ 
dence was built about 1911 at a cost of less than $50,000. 

That at the time of decedent’s death said parcels and 
lots comprising the Grant Road tract had a total fair and 
reasonable value of not more than $110,000 and its said 
improvements a fair and reasonable value of not more than 
$50,000. Respondent has fixed the erroneous and exorbi¬ 
tant valuations of $175,000 and $100,000 for the lands and 
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improvements, respectively, failing to take into considera¬ 
tion the size, location, cost and other maternal factors 
necessary to arrive at the then fair market values of same. 

As to the Connecticut Avenue property, petitioner states 
it consists of a frontage on Connecticut Avenue of 45 feet, 
4\4 inches, by 105 feet, or a total square fpotage of 
9 4,764.375 feet. Said land is improved bt a brick 

residential building of four stories built abcjmt thirty 
years ago and which at date of decedent’s deatfy had de¬ 
preciated considerably due to its obsolescence. [Respond¬ 
ent has fixed the erroneous valuation of $166,740 thereon, 
whereas in fact the fair and reasonable value of said land 
and premises as of date of death is not in excess of 
$150,000. 

In support of assignment of error I), petitioner states 
that pursuant to the family arrangement heretofore de¬ 
tailed in assignment I) she contributed shortly after mar¬ 
riage $600.00, which was invested by decedent inj real es¬ 
tate. She thereafter contributed other personal! savings 
in various amounts, including among others her jsliare as 
a member of the J. II. Small, Sr., family, out of! the fol¬ 
lowing aggregate distributions to members of the J. H. 
Small, Sr., family: $19,274.40 in 1910; $62,664.80 |in 1913; 
$49,366.65 in 1925 and $8,684.89 in 1926. These sums, to¬ 
gether with rental receipts, under a long term lease on 
certain of the Small estate property, yielding to petitioner 
as her share of said rents $47 to $55 a month for a long 
period of years prior to 1913, were handled by decedent 
as trustee for the heirs, including petitioner, undei* a trust 
agreement, for more than twentv vears and in tlJe distri- 
bution at regular intervals of the J. II. Small, Sij, estate, 
as to corpus, rents, or income on investments of |said es¬ 
tate, petitioner turned over to decedent her distributive 
shares for investment in real estate and securities together 
with moneys derived by decedent from his medical prac¬ 
tice, multiplied many times by reason of wise and careful 
investments and reinvestments and these proceeds formed 
the means of acquisition during their entire married life 
of the three pieces of real estate involved herein. 

Among the properties into which these funds were in¬ 
vested with large profit are lots in Washington Heights, 
at the time of its development, and the corner property 
at Eighteenth Street and Columbia Road, on which is now 
situated the Ambassador Theatre, which was acquired at 
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a foreclosure sale and subsequently disposed of at a large 
profit. 

In 1925, petitioner gave decedent from moneys derived 
by her out of the Small estate approximately $5,150 
10 with which the final purchase price instalment on 
the Duxbury property was liquidated. 

Petitioner also joined as co-maker with decedent of the 
purchase money notes in their acquisition of Lot 40 in 
Square 137, being 1337 Connecticut Avenue. 

Wherefore, the premises considered, petitioner prays 
that this Board may hear this proceeding and grant relief 
from the deficiency asserted by the respondent in tlie fol¬ 
lowing and each of the following particulars, and asks that 
it mav be the finding of the Board: 

First. That in computing decedent's gross estate, under 
Item 1 of the Stock and Bond Schedule, said 500 shares of 
Union Trust Company stock shall be included therein on 
the basis of a total true and reasonable value as of August 
25, 1929, of not in excess of $132,500, or $265 per share, 
and that proper credit or adjustment on this item be made 
in the redetermination bv this Board. 

If the determination of the Board in this regard be in 
any wise adverse, petitioner prays that such valuation be 
placed thereon as is fair and reasonable in the light of all 
the circumstances alleged and disclosed at the hearing 
hereof, not in excess of $160,000. 

Second. That in computing the gross estate of decedent 
there be excluded therefrom under the schedule of Jointly 
Owned Property the three items of real estate described as 
the Grant Hoad, Connecticut Avenue and Duxbury proper¬ 
ties as not comprehended by or taxable under the Estate 
Tax Law. 


If the determination of the Board in this regard be ad¬ 
verse to petitioner in whole or in part petitioner prays 
that as to so much of said real estate, purchased prior to 
the inception of the estate tax law of 1916, the estate tax 
law under which respondent has asserted a deficiency be 
held inapplicable. 

Third. If the determination of the Board as to Assign¬ 
ment B be adverse to petitioner in whole or in part, peti¬ 
tioner prays that any Connecticut Avenue property that 
may be included be computed at a value of not in 
H excess of $31.50 a square foot, and any Grant Road 
property that may be included be computed at a 
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value of not in excess of $6,220 per acre as to j the lands 
and not in excess of the total sum of $50,000 flor all im¬ 
provements. 

Fourth. That if the Board shall determine Assignments 


B and/or C in whole or in part adversely, petitio) 
that in computing the real estate to be included 


decedent's gross estate there shall be deducted therefrom 


ner prays 
is part of 


purchase 
[ rein vest- 
deduction 
be deter- 


such sums as were contributed by petitioner in the 
thereof, including proceeds from investments am 
ments in real or personal property, and that the 
of petitioner’s contribution to said real estate 
mined by whatever ratio the percentage of her contribution 
to the actual purchase price, in each instance, bejirs to the 
valuation determined by the Board as of date of death of 
decedent. 

If the determination of the Board in this regard be ad¬ 
verse to petitioner in whole or in part, petitioner prays 
that the extent of her interest therein resulting from con- 

. i 

tributions by her be determined by whatever ratio the per- 


ise price, 
property 


cent age of her contribution to the actual purely 
in each instance, bears to the valuation of such 
as of the date of the inception of the first estate tax law 
in 1916, and that the percentage of petitioner’s interest 
thus reached bears to the valuation as of the dale of said 
act of 1916. 

Fifth. For such other and further relief as to the Board 
mav seem meet and proper and the proof mav require. 

CHARLES H. MERILLAT, 

,i 7 

Counsel for Petitioner, 

437 Woodward Building, Washington, D. C. 

District of Columbia, ss : 

Amy S. Richardson, being first duly sworn, deposes and 
says: That she is the duly appointed and qualified execu¬ 
trix of the estate of her deceased husband, Charles 
12 W. Richardson, and as such is the petitioner herein 
and is duly authorized to verify the foregoing peti¬ 
tion; that she has read the foregoing petition, or had the 
same read to her, and is familiar with the statements con¬ 
tained therein, and that the facts stated are true, except 
as to those facts stated to be upon information and belief, 
and those facts she believes to be true. 

AMY SMALL RICHARbSOX. 
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Subscribed gnd sworn to before me this 6th day of April, 


1932. 


GRACE SHROPSHIRE, 

Notary Public, D. C. 


13 


Exhibit A. 


Treasury Department, Washington. 


MT-ET-CL-4153-JPB. District of Maryland, Estate of 
Charles W. Richardson. Date of death, August 23, 1929. 

i February 11, 1932. 

Amy Small Richardson, Executrix, 

Estate of Charles W. Richardson, 

1337 Connecticut Avenue, X. W., 

Washington, I). C. 

Madam : 

The Bureau lias examined the protest tiled on behalf of 
the above-named estate against the tentative findings set 
forth in the letter addressed to the executor bv this office 
under date of July 10, 1931. The deficiency in Federal es¬ 
tate tax hereby determined amounts to $28,189.09, and is 
fully explained in the attached statement, consisting of two 
pages, showing the action of the Bureau with respect to 
the protest. 

In accordance with the provisions of Title III of the 
Revenue Act of 1926, vou are allowed 60 davs from the 
date of the mailing of this letter (not counting Sunday as 
the sixtieth day) within which to file a petition with the 
Fnited States Board of Tax Appeals for a redetermination 
of the deficiency. Any such petition must be addressed to 
the United States Board of Tax Appeals, Washington, 
D. C., and must be mailed in time to reach the said Board 
within the 60-day period prescribed. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed, and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the deci¬ 
sion, which has become final, has been made, the unpaid 
amount of such assessment must be paid upon notice and 
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demand from the Collector of Internal Revenue. jXo claim 
for abatement can be entertained. j 

If you acquiesce in this determination and do hot desire 
to file a petition with the United States Board of! Tax Ap¬ 
peals, you are requested to execute the j enclosed 
14 Form 890, (1) waiving the restrictions oil the as¬ 
sessment and collection of such deficiency! and (2) 
consenting to the assessment and collection thereof, and 
forward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of the Estate Tax Division, 
Miscellaneous Tax Unit. In the event that you acquiesce 
in only a part of the determination, the enclosed form of 
waiver should be executed with respect to the aijnount of 
the deficienev to which vou agree. j 


Respectfully, 


DAVID BURNED, 

I * 7 

Commissioner . 
ByR. M. ESTES, j 

Deputy Commissioncr. 


Enclosures: Statement, Waiver—Form 890. 


Statement . 

A hearing was held in this case on September 25, 1931, 


at which the estate was represented by Charles H. Merillat, 

attorney. 

•> 

It appears from a review of all the factors now enclosed 
bearing on the value of the shares of stock in the Union 
Trust Company of Washington, D. C., owned by I this de¬ 
cedent at the time of his death and listed on the [Federal 
estate tax return for this estate as Item 1 of Schedule B 
that the returned value of this item is its fair market value 
as of the date of death. Adjustment is made accordingly. 


Gross Estate. 


Stocks and bonds. 

Item 1. 


Returned. 


Tentatively 

determined. 


$160,000.00 $162,500.00 


Determined. 

$16f),000.00 


I 

The protest is directed against the action of the Bureau 
in the tentative audit in including the value of certain 
jointly owned property as a part of the gross estate and 
the tentatively determined value of this property is also 
disputed. The evidence of record shows that the entire 
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value of the property was correctly included in the tenta¬ 
tive audit as a part of the gross estate. The tenancy 
15 of the property listed as Item 1 of Schedule D-l was 
created in 1923. It is contended that the decedent’s 
wife contributed at least one-half of the purchase price of 
this item and the two remaining items referred to under 
this schedule, the wife having delivered to the decedent 
at various times property owned by her in her own right. 
However, nothing is presented by the estate to establish 
with any definiteness just what part of the property de¬ 
livered by her to her husband was used in the purchase 
of any or all of the three items mentioned. The evidence 
offered in support of the estate’s contention falls short of 
the requirements of the statute, which excepts from its 
effect only such part of the consideration with which the 
property held jointly was acquired as can be shown to 
have originally belonged to the other joint tenant and never 
to have been received from the latter for less than an ade¬ 
quate and full consideration in money or money’s worth. 
After careful consideration of all the evidence furnished 
in support of the protest, it is concluded that no adjustment 
under this schedule is warranted. 

As the attornev has submitted an affidavit showing that 
an agreement has been entered into with the executrix 
whereby he is to receive the sum of $3,000.00 for his serv¬ 
ices in connection with the administration of this estate, 
which fee is reasonable, taking into account the size and 
character of the estate and the local law and practice, this 
amount is allowed as a deduction. Adjustment is made 
accordinglv. 

Deductions. 


1 

Returned. 

Tentatively 

determined. 

I >eterinined. 

Attorney’s fee.. 

... $1,500.00 

$0.00 

$3,000.00 

The final determination of the Bureau is disclosed bv the 
followin computation: 

Gross estate. 

. . $498,340.62 

$984,501.39 

$982,091.39 

Deductions . 

. 130,004.60 

108,769.50 

111,769.50 

Net estate. 

. 368,336.02 

875,821.89 

870,321,89 

Gross tax. 

Deficiencv . 

. $11,233.44 

$39,807.53 

$39,422.53 

$28,189.09 
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The deficiency is proposed for assessment and kvill bear 
interest at the rate of six per centum per annum from one 
year after decedent’s deatli to the date of assessment, or 
to the thirtieth day after the filing of a waiver of the re¬ 
strictions on the assessment, whichever is the earlier. 
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Exhibit B. 


March 1^, 1932. 


Commissioner of Internal Revenue, 

Washington, D. C. 

In re MT-ET-CL-4153-JPB-Maryland, Estate of| Charles 
W. Richardson. Date of Death, Aug. 25, 1029. 

Dear Sir: 

Your 60 dav letter directed to Amy Small Richardson, 
Executrix of the foregoing estate, under date of February 
11, 1932, has been turned over to me for attentiop as her 
attorney. Your letter states that her protest against the 
tentative findings of the Bureau under date of July jlO, 1931, 
has been examined and a deficiency in Federal Estate tax 
determined in the sum of $28,189.09, shown by t\|’o pages 
attached. 

I am now engaged in the preparation of a petition to the 
Board of Tax Appeals but upon examination of the two 
pages attached to yours of the 11th of February I find you 
have failed to show with reference to the Union Trust Com¬ 
pany shares of stock that the executrix under datd of July 
28, 1931, as part of her letter of protest, amended this 
Union Trust Company item so her return woufd show 
$132,500 as the value returned by her and not $100,000 as 
vou state under date of Februarv 11, 1932. 

Inasmuch as the Board of Tax Appeals practice calls for 
attaching this 60 day letter with its bases of detenjnination 
to the petition as an exhibit, I respectfully call yoijr atten¬ 
tion to this oversight on the part of your office and ask that 
you supplement your 60 day letter to show the return 
amended by the executrix so as to show $132,500 instead of 
the original $160,000. In the event you desire anything 
additional to give effect to her amendment, under path, on 
July 28, 1931, kindly advise me promptly. 

Yours very trulv, 

C. H. MERILLAT, 

i 7 

Attorney. 
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Exhibit C. 


Treasury Department, Washington. 


MT-ET-CL-4153-JPB. District of Maryland, Estate of 
Charles W. Richardson. Date of death, August 25, 1929. 

March 19,1932. 

i / 

Charles H. Merillat, Attorney, 

Estate of Charles W. Richardson, 

Woodward Building, Washington, D. C. 

Sir : 


Receipt is acknowledged of your letter dated March 12, 
1932, concerning the above-named estate. 

It appears from a review of the record in this case that 
the proposal pi the protest to amend the return for this 
estate with respect to the value of item 1 under Schedule 
“B” was considered in the final audit of the return. In 
this connection, you are advised that the return must be 
filed within one year after the date of death as provided by 
Article 63 of Regulations 70. Accordingly, the return in 
this case was filed on August 6, 1930, and the tax shown by 
the return was assessed against the estate on the assess¬ 
ment list for August of that year. 

Had amendments been submitted in the case prior to Au¬ 
gust 25, 1930, one year subsequent to the date of death, 
the proposed changes in value would have been reflected 
in the tabulated statements used in the 30-day and 60-day 
letters dated July 10, 1931, and February 11, 1932. 

All evidence furnished subsequent to one year after the 
date of death is taken into consideration in the tentative 
as well as in the final audit, and in the tabulated statements 
used in that connection, the figures shown on the return 
and amendments'within one year of the date of death are 
used. 


In the final audit it would not make anv difference in the 
amount of the,determined tax if the value of an item was 
listed at a lesser amount on the return as the difference to 
balance would automatically increase in the same amount. 

In the 60-day letter an adjustment of $500.00 was made 
in the tentatively determined value of item 1 under Sched¬ 
ule “B”. This change was based upon the following facts: 
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18 The book value of the stock of the Union Trust 
Company on August 15, 1929, was $161.78 per share. 

There were sales of the stock of this company on. July 22, 
1929, at $335 per share. The records of the Washington 
Stock Exchange show a bid of $325 for sometime before and 
after the date of death. There were sales of 30 shares of 
the stock of this bank on October 30, 1929, afte^ the col¬ 
lapse of the market, at $315 per share. If the earnings of 
the corporation for the year 1928 of $18.99 per share be 
capitalized at six per centum, a valuation of $316.50 per 
share results. The dividends of $11.00 per share disbursed 
for the years 1928 and 1929 represent an annual income of 
nearly three and one-half per centum on the returned value 
of $320 per share. The decline in the earnings for the 
year 1929 to $16.36 a share was probably due to the de¬ 
cline in the value of the securities of the company jafter the 
stock market crash the latter part of October of that year. 
The earnings for the year 1928 appear to be normal and 
fairly support the returned valuation of $320 per share, 
the value at which this stock was finally determined by the 
Bureau and included in the gross estate as disclosed by 
Bureau letter dated February 11, 1932. 

Respectfullv, 

R. M. ESTES, 

Vs. Deputy Commissioner. 

19 [Stamp:] Received June 2, 1932. U. S. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jun. 2, 1932. 

United States Board of Tax Appeals. 

No. 64023. | 

Amy S. Richardson, Executrix of Estate of Charles W. 

Richardson, Deceased, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev- 


2—6425a 
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enue, in answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 

1. Admits tjie allegations contained in paragraph 1 of 
the petition. 

2. Admits the allegations contained in paragraph 2 of the 
petition. 

3. Admits so much of paragraph 3 of the petition as al¬ 
leges that the taxes in controversy are Federal estate taxes 
on the estate of Charles W. Richardson, who died August 
25, 1929. Denies all other allegations contained in said 
paragraph 3 of the petition. 

4. Denies the allegations of error contained in paragraph 
4 of the petition. 

5. Admits so much of paragraph 5 of the petition 
20 as alleges that the decedent at the time of his death 
was the owner of 500 shares of the capital stock 
of the Union Trust Company of the District of Columbia; 
that the book value of said stock at the date of death was 
$161.78 per share and that the respondent valued said 
stock in the total sum of $160,000, or $320 per share. The 
respondent further admits that at the time of his death the 
decedent and his wife were the owners, as tenants by the 
entirety, of thg property known as 2901 Grant Road, in 
the District of Columbia, 1337 Connecticut Avenue, in the 
District of Columbia, and property located at Duxbury, 
Plymouth County, Massachusetts; that the respondent 
valued the property at 2901 Grant Road at $275,000 and the 
property at 1337 Connecticut Avenue at $166,740. Denies 
all other allegations contained in said paragraph 5 of the 
petition. 

Denies each gnd every allegation contained in the peti¬ 
tion not hereinbefore specifically admitted or denied. 

Wherefore, it is respectfully prayed that the determina¬ 
tion of the Commissioner be approved. 

(Signed); C. M. CHAREST, 

General Counsel . 

Bureau of Internal Revenue. 

Of Counsel: 

LEWIS S. PENDLETON, 

S pec ial At to rn e y, 

Bureau of Internal Revenue. 


lmh-6/l/'32. 
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21 United States Board of Tax Appeals | 

A’.viy S. Richardson, Executrix of the Estate of (jharles W. 

Richardson, Deceased, Petitioner, 

v. 

I 

Commissioner ok Internal Revenue, Respondent. 
Docket No. 64023. Promulgated October 3, 1934. 

A husband and wife held several pieces of rea!. estate at 
the time of the husband’s death, either as joint tenants or 
as tenants bv the entiretv, in some of which the wife had 
acquired a joint legal interest from her husband and in 
some of which she had acquired a legal interest jointly with 
him at the same time that he had acquired his interest. 
Held that in computing the value of the gross estjate of the 
husband no part of the value of the property njav be ex¬ 
cepted, under the provisions of section 302(e), Revenue Act 
of 1926, as the evidence does not show that the wife fur¬ 
nished some certain proportionate part of the consideration 
with which a piece of property had been purchased, or that 
she had acquired an interest in certain property from her 
husband by paying him full and adequate consideration in 

money or money’s worth for what she had received. 

* * 

C. H. Merillat, Esq., for the Petitioner. 

Lewis S. Pendleton, Esq., for the Respondent. 

The Commissioner determined a deficiency in Estate tax 
in the amount of $28,189.09. 

The issues are (1) whether the Commissioner! erred in 
including in the gross estate the entire value at tile time of 
the decedent’s death of three parcels of real estate; (2) the 
fair market value at that time of two of the parcels; and (3) 
the fair market value at that time of certain shares of stock 
owned bv the decedent. 

Findings of Fact . 

Charles W. Richardson died on August 25, 1929. In 1889 
lie married Amy S. Richardson, who is his widow and the 
executrix and sole beneficiary of his estate. 

The decedent was engaged in the practice of medicine 
from the time of his marriage in 1889 up to the ti^ne of his 
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death. He devoted his time to the care of his patients. 
22 His wife, in addition to performing service as a 
nurse, took complete charge of his office, cleaned in¬ 
struments, answered telephone calls, kept books, and per¬ 
formed the duties of secretary. In 1925 the decedent 
employed a secretary, who took charge of the office and ac¬ 
counts, but his. wife continued to exercise general super¬ 
vision of the office and answered night telephone calls. 

From time to time the decedent purchased and sold real 
estate in the District of Columbia. The purchases first 
made were small and were made on deferred payments. 
He realized substantial profits from these transactions, and 
from time to time reinvested the proceeds in other property. 
One of the first transactions was the acquisition of property 
at Eighteenth Street and Columbia Road, which he sold in 
1919 for $48,793.64. 

At the time of her marriage the decedent’s wife received 
from her family about $600 or $700, which she gave to the 
decedent for use in the purchase of property. After he had 
become successful, the decedent gave his wife $100 per week 
for household expenses, from which she regularly saved 
$200 a month, which she gave to the decedent. 

The decedent’s wife was a daughter of John H. Small, 
who died in 19Q9. The decedent held as trustee for the 
children of John H. Small, including the decedent’s wife, an 
undivided one-third interest in four parcels of real estate 
situated in the District of Columbia, namely, the Small 
farm on Rhode Island Avenue, part of lots 14 and 15 at the 
corner of Fourteenth and G Streets, and premises at 1216 
and 1227 New York Avenue. When this real estate was 
sold the decedeiit as trustee received one third of the net 
proceeds and distributed that money to the beneficiaries. 
His wife gave her distributive share to the decedent for in- 
vestment in property. The property at Fourteenth and G 
Streets was sold at a time not disclosed by the record for 
$255,000, and the decedent received from the proceeds as 
trustee cash and purchase money notes in the aggregate 
amount of $62,664.80. The time of sale and the selling 
price, of the remaining parcels, and the amount and nature 
of the proceeds received by the decedent as trustee were as 
follows: 
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One third of [proceeds re¬ 
ceived by thte decedent 


Property 

1227 New York Avenue... 

Small farm. 

1216 New York Avenue... 


Year of 
sale 

1910 

1925 

1926 


Selling 

price 

$15,000 
160 ;000 
27,000 


Cash 

$4,822.65 

47,638.57 

1,351.56 


31 B.T.A. 
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Purchase 
rhoney notes 


$7,333.33 


his wife 


On August 25, 1929, the decedent and 
owned real estate situated in the District cff Colum¬ 
bia at 1337 Connecticut Avenue and at 2901 Gr^nt Road, 
and a parcel of real estate situated in Duxbury, Plymouth 
County, Massachusetts. 

The Connecticut Avenue property, having a total area of 
4,764 square feet, was situated in a business district It was 
improved by a building used by the decedent as 
and city residence. Part of this property was 
to the decedent and his wife, as joint tenants arid not as 
tenants in common, by a deed dated April 20, 1901, for a 
total recited consideration of $18,900. They executed a 
deed of trust on said property, dated April 24, 1901, to se- 


an office 
bonveyed 


the deed 
notes, as 


cure an indebtedness of $14,175, and, pursuant to 
of trust executed and delivered three promissory 
joint and several makers, in the sum of $4,725 eacih, due in 
one, two, and three years, respectively, securecjl by the 
property. A 4 1 / 4-mch strip of the adjoining lot Jwas con¬ 
veyed to the decedent by a deed dated May 7, 1^03. The 
notes were paid and the deed of trust was released to the 

decedent and his wife on February 24, 1904. 

* m ' 

The Grant Road property consisted of a tract! of land 

containing 21.14 acres, improved by a three-story stone 

residence, and certain outbuildings. The buildings were 

constructed in 1911 bv the decedent and his wife and were 

* 

occupied by them as a suburban home. The grounds sur¬ 
rounding the residence were improved by roads, lawns, 
shrubbery, and gardens. The buildings were sittiated on 
tract 59/2, containing 3.749 acres, which was acquired by 
the decedent and his wife as joint tenants by deed of March 
30, 1896, for a recited consideration of $8,000, subjject to a 
deed of trust for $3,000, assumed by them as purchasers. 
Thereafter, eight adjoining parcels of land were Required 
as follows: 
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, Acquired by Considers 

Description Acreage deed of. tion 


Lot 803. 3.013 April 13,1897 S3,300.00 

Lot 802...835 May 3, 1899 1,668.00 

Tract 59/31.953 July 12,1911 3,901.89 

Lot 804. . 157'! 

Lot 808 . 3.449;- July 2$, 1916 16.8S2.45 

Lot 809 . 3.154; 

Lot 806 . 5.339 July 10,1917 8,000.00 

Lot 801.;.491 Jan. 27,1926 4,160.01 


Parcel 59/31 and lots 803, 804, 808, and 809 were con¬ 
veyed to the decedent at the time of acquisition. On Oc¬ 
tober 31, 1922, the decedent and his wife conveyed lots 803, 
804, 808, and 809 to Grace Berry, who, on the same day, 
reconveyed them to the decedent and his wife as joint 
tenants. Lots 802 and 806 were conveyed to the decedent 
and his wife as joint tenants, and lot 801 was conveyed to 

them as tenants bv the entiretv. 

• » 

24 The real estate situated in Duxburv was eonveved 

• • 

to the decedent and his wife, as joint tenants, by a 
deed dated January 6. 1923. 

The decedentimaintained a bank account in his own name. 
His wife maintained no bank account. She contracted all 
bills and made out checks in payment of them, which were 
signed by the decedent. The $47,638.57 received from the 
sale of the Small farm was distributed among the benefici- 
aries in July, ,1925, and the decedent's wife received 
$7,669.46, which was deposited in the decedent’s bank ac¬ 
count. On August 7, 1925, a check was drawn against his 
account in the amount of $5,023.33, in payment of notes 
given for the purchase price of the property at Duxburv, 
and at the same time some expenditures were made for 
improvements and repairs on the Grant Road and the Dux- 
bury properties. 

The Grant Road and Duxburv properties were reported 

in the estate tax return in a schedule covering jointly 

owned property, at the assessed values of $135,286 and 

$24,000, respectively, with a notation that they were not 

subject to the Federal estate tax. In determining the de- 

ficiencv the Commissioner valued the Connecticut Avenue 
* 

property at $166,740; the Grant Road property at $275,- 
000; and the Duxburv property at $24,000, and he included 
the entire value of each in the gross estate. The fair mar¬ 
ket value of the properties on August 25, 1929, was as fol¬ 
lows: Connecticut Avenue, $166,740; Grant Road, $196,000; 
Duxbury, $24,000. 
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On August 25, 1929, the decedent owned, aiming other 
property, 500 shares of the capital stock of the Un^on Trust 
Co. of the District of Columbia. The 500 shares owned 
bv the decedent were included in the estate tax return at a 
fair market value of $160,000, or $320 per shared and the 
Commissioner valued them at that amount in determining 
the deficiency. The fair market value of these shares on 
August 25, 1929, was $160,000. 


Murdock : 


Opinion. 



The evidence does not show that the Commissioner erred 
in valuing the property at 1337 Connecticut Avenue and 
the 500 shares of stock of the Union Trust Co. On the 
contrary there is evidence supporting his valuations. No 
question was raised as to the value of the Duxbi^ry prop¬ 
erty. The value placed by the Commissioner ^ipon the 
residential property at Grant Road was too higfh and a 
lower value, based upon the evidence in the record, has 
been found. This property had an area of 21.14 acres, 
whereas the witnesses at times had in mind onlv 17.691 
acres. Due allowance has been made for this difference. 

The only remaining question is to determine \yhat part 
of the value of each of the three pieces of real estate should 
be included in determining the value of the gross 
25 estate of the decedent. Section 302 of the JRevenue 
Act of 1926 is in part as follows: 


Sec. 302. The value of the gross estate of the decedent 
shall be determined by including the value at the time of 
his death of all property, real or personal, tangible or in¬ 
tangible, wherever situated— 

(a) To the extent of the interest therein of the 
at the time of his death; 

* * * * • * i * 



(e) To the extent of the interest therein held jas joint 
tenants by the decedent and any other person, or as ten¬ 
ants by the entirety by the decedent and spouse, * * * 

except such part thereof as may be shown to have origi¬ 
nally belonged to such other person and never to h^ve been 
received or acquired by the latter from the decedent for 
less than an adequate and full consideration in money or 
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money’s worth: Provided, That where such property or 
any part thereof, or part of the consideration with which 
such property .was acquired, is shown to have been at any 
time acquired by such other person from the decedent for 
less than an adequate and full consideration in money or 
money’s worth, there shall be excepted only such part of 
the value of sgch property as is proportionate to the con¬ 
sideration furnished by such other person * *. 

(h) Except as otherwise specifically provided therein 
subdivisions (b), (c), (d), (e), (f), and (g) of this section 
shall apply to the transfers, trusts, estates, interests, 
rights, powers, and relinquishment of powers, as sever¬ 
ally enumerated and described therein, whether made, 
created, arising, existing, exercised, or relinquished before 
or after the enactment of this Act. 

All of the property in question, with the exception of a 
certain part of the Grant Road property, was held by the 
decedent and his wife at the time of his death either as 
■joint tenants or as tenants by the entiretv. Code of Dis- 
trict of Columbia, sec. 1031: Lougliran v. Lemmon, 19 
App. D. C. 141; Settle v. Settle, 56 App. D. C. 50; 8 Fed. 
(2d) 911. The wife never owned any of the property sepa¬ 
rately from her husband. Cf. Rita O’Shaughnessy, Execu¬ 
trix, 21 B. T. A. 1046; affd., 60 Fed. (2d) 235; certiorari 
denied, 288 U. S. 605; Estate of Edward T. Kelley, 22 
B. T. A. 421. However, she acquired a joint legal interest 
in some of the property from her husband and she ac¬ 
quired a legal interest in some of the property jointly with 
him at the same time that lie acquired his interest. There¬ 
fore if any of the property is to be excluded in computing 
the value of the gross estate of the decedent it must ap¬ 
pear either that the wife furnished some certain propor¬ 
tionate part of the consideration with which a piece of 
property was purchased or that she acquired an interest 
in certain property from the decedent by paying him full 
and adequate consideration in money or money’s worth 
for what she received. Phillips v. Dime Trust & Safe De¬ 
posit Co., 284 U. S. 160; Walter J. Reese, Executor, 25 
B. T. A. 38; Herbert D. Robinson, Executor, 21 B. T. A. 
1373; affd., 63 Fed. (2d) 652; Marmaduke B. Morton, Ad- 
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ministrator, 23 B. T. A. 236; City Bank Farmers 
26 Trust Co., Executor, 23 B. T. A. 663; Regulations 

70, art. 23. Cf. J. H. Gwinn, 20 B. T. A. lt)52; affd., 
54 Fed. (2d) 728; 287 U. S. 224. Neither appears with 
sufficient clarity to justify a finding which wohld benefit 
the petitioner. 

The record fails to show that anv rnonev belonging to the 
wife ever was used to purchase any of the properties in 
question. She testified that she gave the decedent $600 or 
$700 when they were married which was put into [property. 
They were married in 1889, they purchased many proper¬ 
ties, and it is impossible to trace or even begin to trace this 
first contribution which she made. Certainlv it can not be 
traced into any of the properties in question. Next she 
testified in regard to an interest in a trust established bv 
her father from which she received money. Ho\|ever, the 
record does not show the date when any distribution was 
made from this trust or the amount of any distribution re¬ 
ceived by her, except that she received $7,669.46 in 1925. 
All of the property in question with the exception of lot 
801 was purchased prior to this distribution. There is no 
showing of how lot 801 was purchased, whose mpney was 
used, or how much was paid. The only evidence of a pay¬ 
ment on account of the purchase price of any of the prop- 
ertv having been made after the above mentioned distribu- 
tion relates to a payment of $5,023.33 on the mortgage on 
the Duxbury property. The $7,669.46 belonging to the wife 
was deposited in the husband’s bank account on July 30, 
1925, increasing the balance in that account from $11,827.97 
to $19,795.65. A check was drawn on August 1, fpr a pur¬ 
pose not shown, which reduced the balance to ^6,681.82. 
Thereafter a few small deposits were made and oji August 
7 a check for $5,023.33 was drawn in payment | of notes 
given in 1923 to purchase the Duxbury property. jThe cost 
of that property has not been shown. How much of the 
wife’s money went to pay the notes, how much of it was 
used to pay the check dated August 1, and how much of it 
was left in the account? Even if these questions could 
be answered satisfactorily, still the proportion of the con¬ 
sideration represented by the wife’s payment could not be 
determined because the cost of the property has not been 
shown. Hence the portion of the value to be excluded could 
not be determined. 
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The wife also testified that she saved $200 per month out 
of an allowance of $100 per week given her by her husband 
for households expenses. We need not decide whether or 
not this representd a gift from the husband or whether 
or not there was full and adequate consideration in money 
or money’s worth to meet the requirements of the statute. 
None of this money has been traced into any of the prop¬ 
erties in question and of course no certain amount has been 
traced into any particular property, as would be necessary 
if a change were to be made in the determination of the 
Commissioner. 

27 The \yife said that she managed all of the deced¬ 
ent’s business affairs, yet she has not mentioned one 
instance of the contribution of any of her own separate 
money toward the purchase of a particular piece of prop¬ 
erty nor has she stated the amount of any contribution by 
her toward theipurchase of any particular property. Coun¬ 
sel for the petitioner alleged in the petition that there 
existed between the decedent and his wife “a com¬ 
munity of interests and property” to which the wife 
made contributions of her services. He argues that under 
this agreement the wife was entitled to all of the jointly 
owned property upon the death of the husband. Appar¬ 
ently counsel relies upon proof of this alleged agreement 
in lieu of evidence tracing definite amounts of the wife’s 
money into particular properties. The value of the serv¬ 
ices rendered by the wife has not been shown. There is no 
community property law in the District of Columbia, where 
this couple lived, to correspond with that of Texas and other 
community property states. If there were, no agreement 

would be necessarv. The tcstimonv of the wife does not 

* * 

adequately support the view of counsel for the petitioner. 
She testified that with respect to properties purchased with 
the funds of both “the arrangement was, if I should die, it 
was all his: if he should die. it was all mine” and their wills 
were made to c&rry out that arrangement. They held most 
of the property in question either as joint tenants or as 
tenants by the entirety and consequently all so held would 
go to the survivor. The wife was the sole beneficiarv under 
the husband’s will. Thus the arrangement testified to by 
the wife is really immaterial in the decision of the case for 
it does not change the facts as otherwise established. The 
evidence does not show any further arrangement or agree¬ 
ment between the husband and wife in regard to any of the 
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properties here involved. Thus it is unnecessary to con¬ 
sider the possible cfTect of any such agreement }is was al¬ 
leged to exist. 

The value of the property standing in the najme of the 
decedent alone must be included in determining! the value 
of the decedent’s gross estate. Likewise t|ie entire 
value of the property standing in the name of the decedent 
and his wife either as joint tenants or as tenants !by the en¬ 
tirety must be included in determining the val[ue of the 
decedent’s gross estate, since her separate contribution, if 
any, toward the purchase of those properties has not been 
shown, and consequently the proportionate part of the 
value to be excluded can not be determined. Tyler v. United 
States, 281 U. S. 4f)7; Third National Bank & Trust Co. of 
Springfield v. White, 45 Fed. (2d) 911; affd., 58 Fed. (2d) 
1085; affirmed per curiam, 287 U. S. 577, on authority of 
Tyler v. United States, supra, and Gwinn v. Commissioner, 
287 U. S. 224; Putnam v. Burnet, 63 Fed. (2d) 456; 
28 Lew’s Estate, 65 Fed. (2d) 412; Luman W. Good- 

L Butzel, 
Trust Co. 


Levy’s Estate, 65 Fed. (2d) 412; Luman 

enough, Executor, 30 B. T. A. 69; Henry ? 

Executor, 21 B. T. A. 188; American Security & 

et al., Executors, 24 B. T. A. 334, 340. 

Reviewed bv the Board. 

* 

Decision will be entered unde(* Rule 50. 


Van Fossan, dissenting: I find myself unable tojsubscribe 
to the holding of the majority of the Board. I bblieve the 
evidence in this case fully spells out a contract between the 
decedent and his wife which existed throughout ajl of their 
married life and was basic in all property accumulations. 
If such a contract existed, it should be given effect. I can¬ 
not subscribe to the narrow view that the exact m^ney con¬ 
tribution of the wife must be traced through each change 
in property, however obvious it may be that there is merit 
in the petitioner’s primary contention. I be 


ieve the 


powers and the duty of the Board are broader than the pre¬ 
vailing opinion would indicate. 

As above suggested, the basic issue involved in the case 
at bar is whether or not a business contract existed between 
the decedent, Richardson, and his wife. The evidence 
shows clearly that such a contract was entered intjo in 1899 
and continued until August 15, 1929, the date of the de¬ 
cedent’s death. 
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All available funds arising from the joint efforts of the 
parties were jiivested in real and personal property. To 
such proceeds were added the petitioner’s distributive 
share of her father’s estate. In the management of those 
assets, a strictly business activity, the wife took a major 
and dominant part. Under the terms of the original agree¬ 
ment the decedent and his wife were to share equally in the 
results of their endeavors and the consequent profits there¬ 
from. 

In the District of Columbia a husband and wife may enter 
into contracts with each other, Bronson B. Bradv, 28 App. 
I). C. 250; Ellis v. Ellis, 51 App. D. C. 38:1; 280* Fed. 457; 
and in event qf such a relationship the court will enforce 
the same as tq the respective rights of the parties. Ellis v. 
Ellis, supra. 

Since the existence of the contract has been established, 
it is immaterial in whose name the property was held or 
the enterprise was conducted. John T. Newell, 17 B. T. A. 
93; Leonard M. Gunderson, 23 B. T. A. 45; J. Kammer- 
diner, 25 B. T. A. 495. As a matter of fact, however, sub¬ 
stantially all of the realty in question was held jointly. 

The proof establishes that the three properties in con¬ 
troversy, the Connecticut Avenue, the Grant Road, and the 
Duxbury, were acquired and held pursuant to the contract 
between the parties. In my opinion but one half of the 
value of each property should be included in the taxable 
estate. 

29 [Stamp:] United States Board of Tax Appeals. 

Filed Nov. 14, 1934. 

[Stamp:] Denied Nov. 15, 1934. J. E. Murdock, Member 
U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 64023. 


Amy S. Richardson, Executrix of the Estate of Charles W. 
Richardson, Deceased, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Motion to Vacate Findings of Fact and Determination and 

Opinion . 

Now comes the Petitioner, Amy S. Richardson, Executrix 
as aforesaid, and moves the Board to grant a rehearing in 
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the above entitled cause and to vacate its findings of fact 
and determination and opinion herein and to reopen said 
cause, and for reasons therefor states: 

1. In the above entitled cause findings and determination 
and an opinion was promulgated by the Board oi|i October 
3, 1934, Mr. Van Fossan, the Member hearing the!cause fil¬ 
ing written dissent. 

2. Thefindings, determination and opinion <^re erro¬ 
neous at least in holding that the estate is liable for a tax 
on the whole and not on only one half of the valuation of 
property which it is admitted in the findings, determination 
and opinion was held by decedent and petitioner by the en¬ 
tireties long before the husband’s death, assuming irguendo 
only in this numbered citation of error the correctness of 
said findings and opinion that the estates by the entireties 
were not created pursuant to a valid business contract as 
held in Member Van Fossans dissent. That this) error is 
apparent from opinions rendered by the United Sjates Su¬ 
preme Court since the hearing and briefing of t|ie above 
entitled cause and bv the United States court for the Mary- 
land district whose laws and decisions as to tenancies by 
the entireties are the same as in the District of Columbia. 

Griswold vs. Helvering, 290 U. S. 56, was a decision 
30 bv the court of last resort on a case which, 28 B.T.A. 

635, shows arose out of a joint estate tenanc^ created 
in Illinois real estate in 1919 by decedent and ^vife, de¬ 
cedent dying in 1923. This board found that the deceased 
husband was the owner when the joint tenancy was} created 
and value was not given by the wife. It held only one half 
was taxable following the Emerv gift case in 21 fe. T. A. 
103 and that the tax could not operate retroactively under 
the Constitution. The Supreme Court later in Hbiner vs. 
Donnan, 285 U. S. 312, and Hoeper vs. Tax Commission 284 
U. S. 248, held that to tax one of two parties to jointly held 
estate on the whole and not on only one half was spbiZation, 
protected against by the 14th Amendment, and not just 
taxation as such party could not be taxed on the half that 
already belonged to the party. 

In Illinois, it may be added, a joint tenancy has the inci¬ 
dents as in the Gwinn case, 287 U. S. 224, 28, that ja party 
by the entireties or joint tenancy may voluntarily pirt with 
his interest, have partition or be sold out under execution, 
whereas in the District of Columbia, American Corpora- 
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lion vs. Aronstein, 36 Appeals, D. C. 126, a tenancy by the 
entireties is subject to none of the foregoing vicissitudes 
but can be dissolved onlv bv death or common consent of 
both parties thereto, as in Maryland Safe Dep. and Trust 
Co. vs. Tait, 3 Fed. Sup]). 51, 60, 61. 

The Supreme Court in Griswold vs. Helvering supra 
held: “It is the existence of the joint estate at death and 
not its creation at the earlier date, (creation date) which 
furnishes the basis for the tax. By the judgment under 
review, only half the value, that is to say the value of 
decedents interest, has been included, leaving the 

31 survivors interest unaffected. After the creation of 
the joint tenancy, and until his death, decedent re¬ 
tained his interest in, and control over, half the property. 
Cessation of that interest and control at death presented 
the proper occasion for the imposition of a tax. See Gwinn 
vs. Commissioner. And since that is all that is sought to 
be reached by the tax here in question, the complaint that 
the statute has been given a retroactive application ob¬ 
viously is without substance. The statute as applied does 
not lay a tax in respect of an event already past, but in re¬ 
spect of one yet to happen.” 

Construing Knox vs. McKlligott, 258 U. SI 546 the court 
said that case held that to tax the whole estate and not 
simply one half was to apply the act retroactively and that 
this could not be done and this citation is significant in the 
light of Heiner vs. Donnan by the same justice. 

Safe Dep. & Trust Co. vs. Tait, 3 Fed. Supp. 51, 60, 61, 
is on all fours iwith the instant case except that it was con¬ 
ceded the husband Bowles furnished all the monev where- 

* 

with “"Westburn” was bought and put in the entireties by 
him in 1910 ambit was sold in 1920 and the proceeds in 
1921 bought securities placed in joint account. The court 
carefully reviewed the Tyler Springfield Trust Co. and 
all the recent cases and the contentions, as here, whether 
the succession tax should be on the whole estate, on only 
one half or on none and held the tax should be on one half 
only and not on the wife’s half. 

In this it followed Heiner vs. Donnan supra and Lowellyn 
vs. Frick, 2681 U. S. 238, that taxing statutes were to be 
construed as applying only to transactions taking 

32 place after it was passed and grave constitutional 
doubts thus avoided. 
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3. The findings, determination and opinion are erro¬ 
neous in that they ignore a vital part of section 3(1)2 of the 
act of 1926, namely, the words in paragraph A “to the 
extent of the interest therein of the decedent at the time 
of his death”, and in paragraph E “except such part thereof 
as may be shown to have originally belonged to sujch other 
person” and in the proviso that where it “is sjiown to 
have been at any time acquired by such other person from 
the decedent” for less than adequate and full consider¬ 
ation a proportionate part of value only shall be allowed. 

In Tyler vs. U. S., 281 U. S. 497 it was held that “state de¬ 
cisions as to the character and incidents of tenancy bv the 
entirety establish a rule of property by which the Supreme 
Court of the United States is bound”. Also that the tax 
“must be determined by the actual results brought about 
by the death”; that death “Became the generating source 
of important and definite accessions to the property rights 
of the other”. “These circumstances, together 4’itli the 
fact, the existence of which the statute requires that no part 
of the property originally had belonged to the wife” it 
held sufficient to justify inclusion of the property in the 
gross estate. 

As shown heretofore in the District o 
of property is that joint tenancies an 
entireties make each throughout life a 
of dominion and neither interest is at 
of the other. Each has during life str 
inseparable half interest in the whole. 

The predicate that the property “once belonged” 
33 to the husband is wanting as to the Grant Road home 
place, the Connecticut Avenue property or jthat in 
Duxbury and in equity as to the outlying Grant Ri>ad un¬ 
improved parcels. When the properties were originally 
acquired they were as the stipulation shows acquired by 
deed from the vendors by husband and wife as joint ten¬ 
ants on the entireties. In the District of Columbia where 


f Columbia the rule 

d tenancies by the 

bsolutely possessed 

the will or merev 

•• 

ictlv an indivisible, 


a deed runs to “husband and wife” as joint tenants they 
take by the entireties, Settle vs. Settle, (56 App. D. C. 
50; 8 Fed. 2nd 911). Husband and wife joined and made 
his and her estate liable on deferred purchase money notes 
and the evidence shows beyond contradiction by disinter¬ 
ested witnesses he was trustee of large sums from her, 
mingled them with his own with her consent fori use in 
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acquisition of properties which were sold and reinvest¬ 
ments made and acknowledged to others her contributions 
equalled his and they were equally entitled. See Stick - 
ney vs. Sticknev 131 U. S. 227; Central Xat. Bank vs. 
Conn. Mutual Life In<. Co. 104 U. S. 54. 

Being original acquisitions there is no room for a pre¬ 
sumption of gift and no evidence any of them “originally 
belonged'’ to him; there is in other words not “shown" 
what the proviso requires. 

The authorities cited in tin* boards opinion, Tyler, White, 
O'Shauglmessy, City Bank, Farmers Trust Co. Executor, 
Reese Executor, Morton Admr. and Kelley are all cases 
where the record on examination shows the joint or en¬ 
tireties estate originally belonged to the decedent or was a 
pure gift from the decedent to the survivor, whereas the 
cases cited in the dissenting opinion are cases like the in¬ 
stant one and cover joint work and contributions and es¬ 
tates, jointly acquired. Only decedents interest is taxable. 
Lee vs. Commissioner 61 App. D. C. 33. 

Levy vs. Commissioner 65 Fed. 412, makes for petition 
in that while there was taxed insurance where the policies 
were subject to decedents right to change beneficiar- 
34 ies it was held there was not subject to tax an an¬ 
nuity right which has passed wholly from decedent 
in his lifetime, just as there had passed wholly from Dr. 
Richardson all control or right over one half to petitioner. 

The Newell and other cases relied on by petitioner are 
partnership cases and in the Newell case the wife con¬ 
tributed services onlv and no monev as found. 

» % 

4. The findings, determination and opinion of the Board 
are erroneous in not holding that there was from the 
beginning a partnership or joint adventure between hus¬ 
band and wife wherebv each adventure their monev, 
labor, time and abilities on the basis of equality of busi¬ 
ness interests. The record shows the wife advanced the 
first monies, $600 to $700 and that after mutual consulta¬ 
tions at the commencement of their married life their funds 
were invested in real estate and this real estate sold and 
reinvestments made. By 1896 as a consequence they were 
able to buy from a policeman a small country home of 
over 3 acres for $8,000, each assuming joint liability for 
$3,000 unpaid purchase price. This place they enjoyed 
as a count rv home until 1911 and it has vastly increased 
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in value due to the city’s growth. It is admitted besides the 
original money the wife contributed other sums up to 1896 
and throughout and also acted as nurse, secretary and 
manager. These assuredly were equal to half of the 
$5,000 paid down. How the house built under tpe wife’s 
direction was contemporaneously regarded is shown by the 
Architect’s letter in evidence of May 19, 1911, pddressed 
to her and saying, “The cost of your house”, etc. The 
record shows she was skilled in landscaping and the evi¬ 
dence is replete that this in expert opinion made the 
35 home place worth $9,000 an acre against .^6,500 an 
acre for other land. 

To hold the living must pay a succession tax oij the half 
share the husband conceded belonged to the wife is, the 
Supreme Court held in the Donnan case, 258 U. S., arbi¬ 
trary, capricious and unconstitutional. How decedent re¬ 
garded their business is shown by witness Shrive: He 
told me “it was not a matter of sentiment but it was a 
matter of fact that she had contributed as much to the 
propcry as he had”. 


How the wife regarded it is shown at the begil 
her cross examination: 


nning of 


Mr. Pendleton: “Mrs. Richardson, to sum up the whole 
proposition, wasn’t the understanding between you and Dr. 
Richardson that you were to maintain these establish¬ 
ments together and acquire certain properties together and 
that you would be taken care of at his death.” 

Answer: “No. Under those conditions I would never 
have turned over my money to him.” 

Stickney vs. Stickney, 131 U. S. 227: 

“By the Married Woman’s Act of April 10, 1869 (chap. 
23, 16 Stat. 45), in the District of Columbia, a married 
woman becomes an absolute owner of her separate prop¬ 
erty as though she were unmarried, and should have the 
same protection, through her own evidence, as a feme 
sole; and she may testify to directions to her husband to 
invest her moneys in her name. ! 

“Since the passage of the Married Woman’s Ait, there 
is no presumption that a married woman intended 

3—6425a 


to give 
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to her husband the moneys she placed in his hands, any 
more than a gift would be inferred from a third person who 
in like manner deposited money with him. 


36 “Whenever a husband acquires possession of the 

separate property of his wife, whether with or with¬ 
out her consent, he must be deemed to hold it in trust for 
her benefit, in the absence of any direct evidence that she 
intended to make a gift of it to him. 

“In such case it lies upon one who asserts it to be the 
property of the husband to prove a transmission of the 
title, either by gift or contract for value. ” 

Central National Bank vs. Connecticut Mutual Life In¬ 
surance Company, 104 U. S. 54: 

“If a man mixes trust funds with his own the whole will 
be treated as the trust property except so far as he may be 
able to distinguish what is his own. This is an estab¬ 
lished doctrine of equity and applies in every case of a 
trust relation and to moneys deposited in a bank account 
and the debt therebv created, as well as to every other 
description of property.” 

In the instant case both husband and wife are agreed 
in the evidence that the turning over was pursuant to a 
joint partnership of equal interest. 

Now, to hold otherwise would be, in effect, to convict 
the husband of a breach of trust. 

Prevost vs. Gratz 6 Wheaton 481: “Fraud or breach 
of trust ought not to be lightly imputed; the legal pre¬ 
sumption is the other way. 

“As length of time necessarilv obscures all human evi- 
dence, and deprives parties of the means of ascertaining 
the nature of the original transactions, it operate: S by 
way of presumption, in favor of innocence and against 
imputations of fraud.” 


37 5. The motion should be granted for the reason 

it appears from the dissenting opinion that the Mem¬ 
ber hearing the cause decided the crucial point in favor 
of petitioner and the board reversed his decision. Whether 
this is due process may perhaps be open to question. In 
Garfield vs. U. S. ex rel. Goldsby 211 U. S. 249 the mat- 
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ss inter¬ 
gift or 
counsel 
roper ties 


ter had proceeded further than in the instant cajise when 
the Secretary of the Interior without hearing reversed 
his action. Counsel do not desire to press the due process 
proposition but do submit that where the issue largely is a 
question of fact, contract or no contract of quasi partnership 
or joint adventure, on the question of fact the standard rule 
of all tribunals is that every presumption favors the trial 
official who has seen the witnesses and heard them testify. 

The Board's opinion refers to petitioner not testifying 

as to the “amount of anv contribution bv her towards the 

* 

purchase of any particular property”. She was npt asked. 
Counsel adduced full testimony covering the question at 
issue, namely, contribution throughout life of ektremely 
valuable services and placing of large sums of petition¬ 
er’s monev in decedent’s hands as trustee for investment 
* 

and recognition by decedent of equality of busine 
ests as a result in refutation of the idea of a 
“original belonging”. The only matter where 
deemed figures were material was as to the pi 
involved in the taxation and here counsel did not depend 
upon petitioner’s recollection after lapse of years but ad¬ 
duced the “best evidence”—the settlement sheets. The 
opinion errs in stating “the record does not sjLiow the 
date when anv distribution was made from this trust or 
the amount of any distribution received by her, except 
that she received $7,669.46 in 1925.” The settlement sheets 
were offered in evidence and were permitted to be 
38 withdrawn by witness Doyle, being original records 
of Fisher & Co. These original records show sale 
of 14th & G in April, 1913 for $255,000 and disbursement 
to Charles W. Richardson, Trustee, for petitioner and six 
others of one third $10,664.80 and purchase money notes 
$52,000; sale in February, 1910 of 1227 New York Ave¬ 
nue for $15,000 and disbursement February 9, 1910, to 
Charles W. Richardson, Trustee, for the Small heirs, of 
$4822.66; sale in 1923 of the Small heirs tract out Rhode 
Island Avenue for $160,000 and disbursement July 23, 
1925 to Charles AY. Richardson, Trustee of $47,638.57; 
sale of 1216 New York Avenue for $27,000 and disburse¬ 
ment to Charles AY. Richardson, Trustee of $1351^56 cash 
and $7,333.33 in deed of trust notes and disbursement to 
Charles W. Richardson, Trustee of $1728.09 in condemna¬ 
tion of land of the Small heirs out Rhode Island Avenue. 
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The record shows conclusively that Dr. Richardson 
paid the six cestuis que trust other than petitioner their 
shares and as to petitioner’s shares by mutual consent 
commingled it with his own funds. See Bank vs. Conn. 
Mut. Life Ins. Co. supra. 

By the stipulation and disbursements it is shown that 
while disbursement was made of 1216 New York Avenue 
proceeds in January 1926 lot SOI was acquired in Feb¬ 
ruary 1926, just as it is shown moneys were drawn out 
from petitioner's proceeds, mingled with decedent's and 
used to pay off the balance due on the jointly acquired 
Duxbury property. 

The opinion ]errs in saying decedent purchased and sold 
real estate in the District of Columbia. The record shows 
both bought and sold always after mutual consultation. 

It is submitted rehearing should be allowed and the 
findings of fact, determination and opinion vacated. 
39 of fact, determination and opinion vacated. 

\ CHAS. H. MERILLAT, 

Attorney for Petitioner. 

I, Charles H. Merillat, certify on honor that I believe 
an injustice has been done petitioner and that findings, 
determination and opinion adverse to petitioner are er¬ 
roneous and that petitioner is entitled in the interest of 
justice to grant of the foregoing motion. 

CHAS. H. MERILLAT. 


40 United States Board of Tax Appeals. 

Docket Xo. 64023. 

Amsy S. Richardson, Executrix of the Estate of Charles W. 

Richardson, Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

The Commissioner filed a recomputation under Rule 50 
on October 24, ,1934. A notice was thereupon sent to the 
petitioner, together with a copy of the computation, stating 
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that the proceeding would be called for hearing upon such 
computation on November 14, 1934. The petitioner failed 
to file an objection accompanied by an alternative compu¬ 
tation within five days prior to the date of the hearing 
and, in accordance with the Board’s rules, the deficiency 
shown in the computation submitted by the CoiRmissioner 
is taken to be correct, and it is 

Ordered and Decided that there is a deficiency in estate 
tax in the amount of $22,745.87. 

Enter. 

■ 

Entered: Nov. 15, 1934. 

[seal.] (Signed) J. E. MURDOCfJK, 

Member , United States Board of Tax Appeals. 

41 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 17,1935. 

United States Board of Tax Appeals. 

Docket No. 64023. 

Amy S. Richardson, Executrix of Estate of Charles W. 
Richardson, Deceased, Petitioner, 


Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Stipulation Appeal may be heard by United States Court 
of Appeals for the District of Columbia. 

It is hereby this 19th day of December, 1934, Stipulated 
and agreed that the appeal or review by Petitioner from 
the Findings of Fact, Opinion, Decision and Judgment of 
Tax Deficiency in the above entitled cause may be heard by 
the United States Court of Appeals for the District of 
Columbia. 

CHAS. H. MERILLAT, 
Attorney for Petitioner . 

FRANK T. WEDEMAN, 
Attorney for Respondent. 
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41-A [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 17, 1935. 

No. —. 

Amy S. Richardson, Appellant, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Appellee and Respondent. 

Petition for Review. 

To the Honorable the Judges of the United States Court of 
Appeals for the District of Columbia: 

Your petitioner Amy S. Richardson respectfully shows: 

I. 

Jurisdiction for Review. 

This is a proceeding for review by the United States 
Court of Appeals for the District of Columbia of a decision 
of the United States Board of Tax Appeals entered finally 
after denial of a petition for rehearing on the 15th day of 
November, 1934 and redetermining deficiency in estate or 
succession tax against vour petitioner in the sum of 
$22,745.87. 

On the 19th day of December, 1934 counsel for petitioner 
and counsel for respondent appellee entered into a stipula¬ 
tion or agreement pursuant to the provisions of Section 5 
of the Revenue Act of 1934, that said decision of the 
United States Board of Tax Appeals may be reviewed by 
this Court. 

42 II. 

Nature of Controversv. 

* 

Dr. Charles IV. Richardson of the District of Columbia 
died August 25, 1929, leaving a last will and testament 
which was duly admitted to probate and record by the 
Supreme Court of the District of Columbia whereby his 
entire estate was devised to your petitioner, named as 
executrix thereof, and your petitioner duly qualified as such 
executrix. Thereafter your petitioner returned and paid 
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the just and proper federal estate tax due the United States 
according- to the best of her knowledge, information and 
belief and on advice of her counsel representing per in the 
probate proceedings, in the sum of $11,233.44. 

Thereafter on, to wit, July 10, 1931, your petitioner was 
dulv notified that her estate tax return had been lexamined 

* i 

bv the Commissioner of Internal Revenue and an addi- 
* 

tional tax or deficiency in tax had been determined as due 
in the sum of $28,574.09. Your petitioner on, tojwit, July 
28, 1931, protested to said Commissioner of Internal Reve¬ 
nue and thereafter said deficiency was reassessed on Feb¬ 
ruary II, 1932 against your petitioner in the suiin of $28,- 
189.09 and thereafter your petitioner duly and seasonably 
on, to wit, the 6th day of April, 1932 filed with the United 
States Board of Tax Appeals as by the statutes in such 
case made and provided, her petition (Docket No. 64023) 
requesting a redetermination of the aforesaid deficiency in 
the aforesaid sum of $28,189.09 and on, to wit, October 3, 
1934, the said United States Board of Tax Appeals pro¬ 
mulgated the findings of fact, decision and opipion of a 
majority of said Board. Your petitioner duly and season¬ 
ably on, to wit, November 14, 1934, filed a nation for 
43 rehearing and to vacate the findings of fact, deter¬ 
mination and opinion of said Board and on, to wit, 
November 15, 1934, said motion was denied and on, to wit, 
November 15, 1934, the said United States Board of Tax 
Appeals rendered its final decision refusing to reopen said 
cause and ordered and decided a deficiency in estate tax 
was due and payable by your petitioner in the sum of 
$22,745.87, from which findings of fact, opinion, decision 
and assessment of deficiency as aforesaid your petitioner 
duly appealed to this Court under stipulation with counsel 
for respondent that the appeal might be prosecuted to this 
Court and filed her petition in the Board of Tax Appeals 
for review by this Court of the aforesaid Findings of Fact, 
Determination and Opinion of the said Board of Tax 
Appeals as aforesaid. 

The general nature of the controversy before the United 
States Board of Tax Appeals is set forth in the majority 
and minority opinions of the said Board. Deceden: Charles 
W. Richardson died in August 1929 and had been married 
to petitioner since 1889 soon after he began the practice 
of medicine to which with singular devotion to his profes¬ 
sion his entire subsequent life was devoted. Petitioner’s 


40 


A. S. RICHARDSON VS. G. T. HELVERIXG. 


parents were people of means and considerable real estate 
holdings in the District of Columbia. Petitioner was given 
by them some, $600 upon her marriage and subsequently 
moneys worth from their farm for petitioner’s household 
each week. A business arrangement was agreed upon be¬ 
tween decedent and petitioner at the outset that each should 

devote whatever monies thev should receive to a common 

• 

fund and that the fund should be used for investment and 
reinvestment besides household uses. Also that petitioner 
should devote her time and services to care of the office 
and the business end of decedent’s profession, leav- 
44 ing decedent wholly free for medical pursuits strictly, 
that investments should be made of monies and that 
they should share equally in investments made. This ar¬ 
rangement continued throughout their married life and 
each performed his and her part of the arrangement and 
he communicated it to others and that he considered each 
had done an equal part. 

All monies \yere deposited to decedent’s credit in bank 
and in business consultations between them it was agreed 
what investments should be made. After death of petition¬ 
er’s parents petitioner became one of the heirs to the 
Small estate, which owned properties at 14th & G Streets 
Northwest, on New York Avenue, Northwest and a farm 
and florist acreage property on Rhode Island Avenue 
Northwest which became town lot property. Decedent rep¬ 
resented six of the heirs, including petitioner, as their trus¬ 
tee in the Small estate and as rents and sales of the afore¬ 
said Small properties were made in 1910 and later decedent 
as trustee invested the shares of five of the heirs for their 


use and benefit and with petitioner’s consent and under the 
aforesaid business arrangement between them decedent de¬ 
posited petitioner's share of proceeds of sales in his own 
name in bank, commingled all funds of husband and wife 
and expended proceeds from the common funds in part in 
investments in real estate. In 1896 decedent and petitioner 
bought as joint tenants or tenants by the entireties and in 
part on their joint and several notes for deferred pur¬ 
chase money some acreage improved by a small cottage 
as a country home facing on what is known as Grant and 
Broad Branch Roads in now suburban Washington and in 


1911 under petitioner’s directions the cottage was torn 
down and a handsome home erected and the surrounding 
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grounds enhanced in value by petitioner ’js services 

45 and in part with funds derived from liei* parents, 
petitioner having special landscape and ! floral ac¬ 
quirements and gifts. From time to time in subsequent 
years additions were made by purchases of adjacent land 
and in some instances title was taken by deec. as joint 
tenants or tenants by the entirety and in other instances in 
decedent’s name, but subsequently and long prior to his 
death decedent corrected this and had all Grant Road realty 
deeded to them as joint tenants or by the entirety. In 
April, 1901, by deed as joint tenants decedent and petitioner 
acquired 1337 Connecticut Avenue giving their joint and 
several notes for approximately three-fourths of the pur¬ 
chase money which were paid off at maturity and It he realty 
improved. Subsequently a quit claim deed for a 4 1 /? inch 
adjoining strip was acquired by decedent. In January 1923 
by deed as joint tenants decedent and petitionerj acquired 
a summer home in Duxbury, Massachusetts, and ^ale being 
made in July 1925 of the Small farm petitioner’s sjdiare was 
placed in the bank account in decedent’s name anjl in early 
August from this bank account the remainder Of the de¬ 
ferred purchase money notes for the Duxbury property 
was paid off and the Duxbury realty cleared of mortgage. 

Decedent held 500 shares of stock in the Union Trust 
Company of Washington, being the third largest share¬ 
holding when he died. A few of these shares sold at around 
$330 in the death period of August 1929. No large sales 
could have been made at any time in the year except at 
heavv concessions from this price. The book valije August 
15, 1929 was $161.78 and September 15, 1929, $lpl.58 and 
expert evidence was adduced that sales at $25(|) to $270 
for 500 shares would have been good salesmans 
ception is taken to the Board’s finding that 

46 the fair market value. 

No contention on this appeal is made as jto valua 
tion of other property than the Union Trust 
stock, though questioned before the Commissiner 
nal Revenue and the Board of Tax Appeals. 

Assignments of Error. 

Your petitioner further shows that she is aggrieved by 
the action of said Board and injured thereby, and that the 
errors complained of are as follows: 


lip. Ex- 
20 was 


Company 
of Inter- 
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1. That the Board of Tax Appeals erred in its decision 
holding that the entire value of the property standing in 
the name of decedent and petitioner his wife either as 
joint tenants or as tenants by the entirety must be included 
in determining the value of the decedent’s gross estate for 
the purpose of assessing the estate tax to be paid by 
petitioner. 

2. Said Board erred in not holding that none of the prop¬ 
erty standing in the name of decedent and petitioner as 
joint tenants or tenants by the entirety should be included 
in determining the value of decedent’s gross estate for the 
purpose of assessing said estate tax. 

3. Said Board in the alternative erred in not holding that 
only one half of the value of the property standing in the 
name of decedent and petitioner as joint tenants or tenants 
bv the entireties should be included in determining the value 
of decedent’s gross estate for the purpose of assessing said 
estate tax. 

4. Said board erred in not holding decedent and peti¬ 
tioner were quasi partners at all times as to their property 
and it was immaterial in whose name held. 

5. Said Board erred in not holding that it was shown 

that petitioner had contributed in money and moneys 
47 worth in services an amount equaling decedent’s con¬ 
tribution thereto and that decedent so recognized and 
an enforceable quasi partnership agreement existed between 
decedent and petitioner throughout their married life and at 
date of decedent’s death wherebv tliev each of legal right 
had a half interest in the estate created. 

6. Said Board erred in not holding that it was shown 
definite sums of money had been contributed by petitioner 
to acquisition and payment of the Duxbury property of 
the estate and said contribution formed its pro rata part 
of the value of the Duxbury property at date of the de¬ 
cedent’s death and the same as to the Grant Road and 
Connecticut Avenue realty. 

7. Said Board erred in holding that the 500 shares of 
Union Trust Company capital stock at date of decedent’s 
death were of a fair market value of $160,000 or $320 per 
share. 

8. Said Board erred in its decision an estate tax of $22,- 
745.87 is due. 
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Wherefore your petitioner prays that this Honorable 
Court may review said findings, detenninatio|n, opinion 
and decision and judgment, and reverse and set aside the 
same, and direct the said Board to modify its findings of 
fact, determination and decision, and that the Clerk of the 
United States Board of Tax Appeals be directed to trans¬ 
mit and deliver to the Clerk of said Court certified copies 
of all and every of the documents necessary and material to 
the presentation and consideration of the foregoing petition 
for review and as required by the rules of said Court and 
statutes made and provided; and that this Court may grant 
such other and further relief as may appear just and proper 
in the premises. 

48 And your petitioner will ever pray. 

AMY S. RICHARDSpN, 

By CHAS. H. MERILLAT, 
Attorney for Petitioner, 
Woodward Building, Washington, D. C. 

District of Columbia, ss : 

Charles II. Merillat being first duly sworn says): 

I am the attorney for the petitioner in this proceeding: 
I prepared the foregoing petition and am familiar with the 
contents thereof. The allegations of fact contained therein 
are true to the best of my knowledge, information, and 
belief. ! 


This petition is not filed for purposes of delfiv, and I 
believe the petitioner is justly entitled to the relief sought. 

CHAS. H. MERILLAT. 

! 

Subscribed and sworn to before me this 14tih day of 


December 1934. 


GRACE SHROPSHIRE, 

Notary Public. 


i 
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49 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 17, 1935. 

United States Board of Tax Appeals. 

Docket No. 64,023. 

Amy S. Richardson, Executrix Estate of Charles W. 
Richardson, Deceased, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

To Robert Jackson, Esq., 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

You are herebv notified that a Petition for Review in 
the above entitled cause has been filed with the United 
States Board of Tax Appeals to the United States Court 
of Appeals for the District of Columbia, this 17th day of 
January, 1935. The Statement of Evidence is filed here¬ 
with and my copy of the stenographic record of the hear¬ 
ing or any other papers in connection therewith or any 
aid I can be in speedily effecting a settlement of the State¬ 
ment of Evidence is at your service. A copy of said peti¬ 
tion is herebv served upon vou. 

"CHAS. H. MERILLAT, 
Attorney for Petitioner, 
Woodward Building , Washington, D. C. 

Service accepted this 17th dav of Januarv, 1935. 

ROBERT H. JACKSON, 

Counsel for Respondent. 

50 [Stamp:] United States Board of Tax Appeals. 

Lodged Jan. 17, 1935. 

[Stamp:] United States Board of Tax Appeals. Filed 

Feb. 19, 1935. 

United States Court of Appeals for the District of 

Columbia. 

United States Board of Tax Appeals. 
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Docket No. 64,023. j 

Amy S. Richardson, Executrix of the Estate of Charles 
W. Richardson, Deceased, Petitioner, j 

vs. 

Commissioner of Internal Revenue, Respondent. 

Amended Statement of Evidence. 

The following is a statement of the substance of all the 
proceedings or evidence relevant or pertinent to :he above 
entitled cause on appeal or review. There is omitted from 
said statement of evidence the proceedings relative to the 
values of the several properties known as the Connecti¬ 
cut Avenue, Grant Road and Duxburv parcels of real estate 
inasmuch as petitioner is not contesting the valuations 
placed by the Board of Tax Appeals on same, save and 
except in so far as it may be necessary to refer to any 
matter concerning said parcels of real estate for the pur¬ 
poses of matters covered by assignments of errors tiled 
herein as to whether said parcels or any of them are liable 
to any or if so what part or proportion of tax on any of 
said parcels. 

The cause came on for hearing at Washington, D. C., 
before Mr. Ernest H. Van Fossan, member of the United 
States Board of Tax Appeals presiding on the 24th day of 
May 1933, and there were present on behalf of petitioner 
Charles H. Merillat, and on behalf of respondent Mr. Lewis 
S. Pendleton. j 

The cause came on for hearing on the above docket num¬ 
ber covering a proposed deficiency of estate or succession 
tax determined by the Commissioner of Internal Rev- 
51 enue in the amount of $28,189.09. 

At the outset of the hearing there was adijnitted in 
evidence by stipulation of counsel for the respective parties 
the following (title omitted of stipulation): 

“It is hereby stipulated and agreed, the government re¬ 
serving all objections to the competency, relevancy or 
materiality of the proof and by this stipulation merely 
agreeing that the formality of proof need not be observed, 
that the following deeds and transfers have occurred with 
respect to the property involved therein and are shown by 
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original deeds which have been exhibited to the attorney 
for the government: 

By deed dated April 20, 1901, recorded April 24, 1901, in 
Liber 2582 folio 17 of the land records of the District of 
Columbia, part of Lot 27 in Square 137 (being 1337 Con¬ 
necticut Avenue) was conveyed to Charles W. Richardson 
and Amy Small Richardson, his wife, as joint tenants and 
not as tenants in common, by Edward AY. Butler, Executor, 
for the total recited consideration of $18,900. 

By deed of trust dated April 24, 1901, recorded April 24, 
1901*, in Liber 2582 folio 20 of the land records of the Dis¬ 
trict of Columbia, Charles W. Richardson and Amv Small 
Richardson, his wife, conveved the aforesaid lot 27 in 
square 137 to Edward J. Stellwagen and Frederick B. 
McGuire, as trustees, reciting an indebtedness to Thomas 
M. Gale in the sum of $14,175 represented by the execution 
and delivery of three joint and several promissory notes, 
to said Gale’s order, each note for $4,725, of even date, 
payable in one, two and three years at five per cent interest, 
due semi-annually. 

52 By deed dated May 7, 1903, recorded February 25, 
1904 in Liber 2785 folio 328, Thomas S. Lee conveyed 
to Charles W. Richardson the “north 4 V> inches bv 105 feet 
of lot 26 in square 137,’’ being a 4VL> inch strip of land im¬ 
mediately adjacent to lot 27 aforesaid. 

By deed of release dated February 24, 1904, recorded 
February 25, 1904, in Liber 2785 folio 329, Edward J. Stell¬ 
wagen and Frederick B. McGuire, Trustees, released the 
aforesaid deed of trust given by Charles AY. Richardson 
and Amy S. Richardson, his wife, on April 24, 1901, recit¬ 
ing payment of the indebtedness secured thereby and ex¬ 
hibition of the notes marked paid and canceled. 

Grant Road property: 

By deed dated March 30, 1896, recorded March 30, 1896 
in Liber 2095 folio 353, Charles AY. Richardson and Amy 
Small Richardson, his wife, acquired as joint tenants from 
Jeremiah J. Murphy for the recited consideration of $8,000 
parcel 59/2 (being the parcel on which all improvements 
known as 2901 Grant Road are located) said deed reciting 
that said parcel is “subject however to a deed of trust to 
secure to Charles B. Pierce the sum of three thousand dol¬ 
lars which the isaid parties of the second part hereby as- 
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sumo, as part of the above mentioned $8,000 purchase 
money.’ ’ 

By deed dated April 13, 1897, recorded April IS, 1897 in 
Liber 2203 folio 456 Louis B. Shoemaker, exceptor and 
trustee, conveyed to Charles AY. Richardson Lcit 803 in 
Square 2272 for a recited consideration of $3,300,100. 

By deed dated May 3, 1899, recorded May 5, 1899 
53 in liber 2422 folio 5, the Chevy Chase Land Company, 
a corporation, conveyed to Charles AY. Richardson 
and Amy Small Richardson, his wife, Lot 802 iij Square 
2272, “as joint tenants and not as tenants in comi^on” for 
the recited consideration of $1,66S.00. 

By deed dated July 12, 1911, recorded July 15, 1911 in 
liber 3446 folio 159, Angeline Ilillver conveved to Charles 
AV. Richardson parcel 59/4, now known as parcel 59/31. 

By deed dated July 28, 1916, recorded July 29, 1916, in 
liber 3898 folio 335 Louis P. Shoemaker as trustee under 


the will of Pierce Shoemaker, deceased, conveyed to Charles 
AV. Richardson Lots 804, 808 and 809 for the reciteq consid¬ 
eration of $16,882.45. j 

By deed dated July 10, 1917, recorded July 13, 1917 in 
liber 3997 folio 104, Leo Simmons and Nellie M. Simmons 
conveved to Charles AY. Richardson and Amv S. Richard- 
son, his wife, as joint tenants, Lot 806 in Square 22/2. 

By deed dated October 31, 1922, recorded November 4, 
1922 in Liber 4834 folio 99 Charles AY. Richardson and Amv 
Small Richardson, his wife, conveyed to Grace Berry Lots 
803, 804, 808 and 809 in Square 2272. | 

By deed dated October 31, 1922, recorded November 4, 
1922 in Liber 4834 folio 102 Grace Berry conveved (back to 
said Charles AV. Richardson and Amy Small Richardson, 
his wife, as joint tenants, Lots 803, 804, 808 and 809 in 
Square 2272. 

By deed dated January 27, 1926, recorded February 6, 
1926 in Liber 5693 folio 131, John H. AYriglit and wife con¬ 
veyed to Charles AY. Richardson and wife, Amy Small 
Richardson, as tenants by the entirety Lot 801 in Square 
2272 (formerly part of parcel 59/14). 

It is hereby stipulated and agreed that pursuant 
54 to the aforesaid deed of trust dated April 24, 1901, 
there was executed and delivered three promissory 
notes each in the sum of $4,725, secured on the aforesaid 
Lot 27 in Square 137, payable to the order of Thomas M. 
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Gale, dated April 24, 1901, due in one, two and three years 
respectively, and each note being signed by Charles W. 
Richardson and Amy Small Richardson as joint and sev¬ 


eral makers and each note reciting that the makers ‘‘jointly 


and severally” promise to pay same. 


By deed dated January 6, 1923, recorded January 10, 
1923 in Book 1426, pages 547-8 of the land records of Plym¬ 
outh Countv, Massachusetts, Sanford C. Winsor convcved 
to Charles W. Richardson and Amy Small Richardson, his 
wife, as joint tenants, the property described in the petition 


as the Duxbury, Massachusetts property. May 19, 1933.” 


Daniel Kerfoot Shute testified that lie had been practic¬ 
ing medicine more than 45 years, was very intimate with 
Dr. Richardson, the decedent, whom he had known from 
their boyhood and college and medical school days. Peti¬ 
tioner he had known practically the same length of time. 
Asked what he knew of the services of petitioner for de¬ 
cedent outside, of the ordinary services of a wife, witness 
testified “In those — there were no graduate nurses. I 
had to he nurse and pharmacist and everything else when 
1 was at Children’s Hospital. I looked upon Mrs. Richard¬ 
son really as one of the pioneers in the graduate work. She 
took charge of his office—both from her I learned that and 
from Dr. Richardson and my own observation—precisely 
to the extent that a graduate nurse in modern davs would 
do, took charge of his apparatus and his various 
55 instruments, and did everything except the practice 
of his profession in helping him.” He knew she took 
charge of the doctor’s accounts, sent out the bills and kept 
the proper record of them. 

Dr. Richardson in the earlv davs introduced intubation 
in diphtheria crises and Dr. Richardson repeatedly informed 
him that petitioner kept in touch with him throughout the 
night, received the telephone calls and directed him where 
to go. From what he saw of Dr. Richardson the doctor 
had “nothing’f to do with his office except to actually at¬ 
tend to operations or to patients. After she got trained 
a little petitioner “took to that work completely and per¬ 
fectly and extremely intelligently I thought.” 

Over objection and exception allowed respondent wit¬ 
ness testified that decedent told witness his wife had turned 
her money over to him “to use as he wished, as he thought 
best, and to invest it as he thought best, keeping it under his 
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care.” From wliat the doctor said to him witness got the 


impression that they mutually had the benefit of using 
money and services as tliev thought best, he neier heard 
anv great details of it. 

On cross-examination witness asked how long Mrs. Rich¬ 
ardson performed the duties witness had talked ^bout re¬ 
plied up to the time of the doctor’s death. He understood 
she took charge of all his accounts up to decedent’s death 
but of course he did not know what assistants shq had, but 
that was always his understanding. 

Harriet R. Searle testified that Dr. Richardsonj was her 
brother and when he was living on L Street her ljome was 
two doors from his house. She knew a great deal dbout the 
services petitioner performed outside of f[he usual 
56 wifelv duties because she was in their housfe a great 
deal. Mrs. Richardson acted as secretary to her 
brother for a great many years, made out all his bills, took 
charge of all his books, took entire charge of his office 
rooms to see that they were in perfect condition, that the 
instruments were sterilized and helped him in every way 
that she could. Witness understood always that there was 
an arrangement between them, she did not know j how she 
knew it, but she knew that there was an arrangement that 
their moneys were together. 

Charles S. Shreve testified that he was a member of the 
bar and also in the real estate business. For ajiout five 
years his offices were a half square from Dr. Richardsons 
office on Connecticut avenue. Next to the doctor^ brother 
Dr. Richardson “was the best friend I had, and he would 
come to mv office almost everv week.” Witness had been 
in law partnership with Mason Richardson, who pre-de¬ 
ceased the doctor, and was executor of Mason’s estate. 
Asked what conversations witness had with Dr. Richardson 
concerning any arrangements in the nature of business the 
doctor had with Mrs. Richardson Mr. Shreve, ov^r objec¬ 
tion and exception of counsel for respondent, testified: “Dr. 
Richardson and I were very confidential in each other, and 
we told each other just how we stood, and how we stood 
with our families, and with our properties. He told me that 
his wife, Amy Richardson, had put just as much into the 
properties as he had, and then he went on, from time to 
time to explain what he meant by that.” 

4—6425a 
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Mr. Merillat: Q. Well, go ahead. A. He explained that 
she received considerable monev from the estate of her 

•f 

father, Henry Small, and she put that money in Dr. Rich¬ 
ardson’s hands to expend in property; and that she also 
had, at the beginning of his career and for manv vears 
afterwards, acted as his private secretary and as his nurse 
and as general manager of his business, and his business 
was run,in a very modern manner; and that their 
57 monies they contributed equally to property, and the 
property, belonged equally between them. 

Q. Did he say why that was? A. He said because it was 
not a matter of sentiment that he put in her name alone, 
but it was a matter of fact that she had contributed as much 
to the property as lie had. 

Q. Did he refer to her, that she had contributed as much 
in money, or money and services. A. Both. 

Dr. Raymond T. Holden testified that he had been a gen¬ 
eral practitioner of medicine in the District of Columbia 
for fiftv vears. He had not been in the same college with 
Dr. Richardson but met him in the hospitals and studied 

medicine about the same time. Tliev became more intimate 

% 

everv vear. Asked what he knew about Dr. Richardson in 
* •• 

connection with the cure by intubation of laryng/al diph¬ 
theria witness replied very much, that in the nineties there 
was no other man in the District to his knowledge who did 
intubation. Dr. Richardson was a specialist and the first 
one in the country to do it, placing a gold tube in the 
trachea through which the air could reach the lungs. This 

c? c* 

was in the days before they had diphtheria anti toxin, so 
that when a child got infected membranes in its trachea 
they were almost helpless except for intubation. Many a 
night he would as a general practitioner, not being able to 
do it himself, call Dr. Richardson to come and put in a gold 
tube and save a babv’s life. The doctor had had all the 
honors of his profession in Washington and elsewhere. 

He knew that Dr. Richardson was very frequently called 
out at all hours, of the night, when he got home from wit¬ 
ness’ case would have another call to another part of the 
citv and was a verv busv man in the nineties. Asked what 

ft 

Mrs. Richardson did outside of her wifely duties witness re¬ 
plied : 

“She was his helpmeet in his professional work. Most 
of his work was done in his office, most of it, except 
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58 these calls in consultation, and Mrs. Richardson was 
there at all times, and took pride in it, and urged on 

the doctor, although he was ambitious, and so was she, and 
they worked as a line team together, and she played nurse, 
and attended to things generallv, and did everything that 
anv intelligent woman could do under the circumstances.” 

Dr. Richardson had told witness his wife was his book¬ 
keeper and secretary for years. Witness did not know of 
late years, when he had a secretarv, but in the early vears 
when he was doing his hardest work she was his book¬ 
keeper and secretary, kept charge of the account^, sent out 
the bills and looked after collections. 

Dr. Richardson had never talked to witness wijth respect 
to investment of her moneys or her right in properties, their 
conversations were always or nearly always O 11 profes¬ 
sional subjects. Witness knew the condition he had stated 

continued verv markedlv from 1890 to 1900 and then the 

•> » 

use of anti toxins became so general it was onlvt now and 
then tliev needed intubation. 

m/ 

Mrs. Grace Berry testified that she was the oldest of the 
Small children. Their father was a florist and landscape 
gardener and Mrs. Richardson had inherited knowledge of 
both from her father and used that all through tjheir mar¬ 
ried life in her homes and also helped witness father. Wit¬ 
ness had spent a great deal of time with the Richardsons. 

Q. What knowledge have you of Mrs. Richardson con¬ 
tributing money derived from the Smalls to Dr. Richard¬ 
son, or turning it over rather to him. A. I know that she 
had money from our home, and the proceeds of \yuv farm 
went to her every day to supply their household land they 
began their married life, and money was given to |ier. 

Q. What did she do with the money. A. She gave it to 
the doctor. 

Q. When part of the Small property was sold, what did 
she do with the money. A. Gave it to the doctor. 

Q. What, if any, understanding or agreement vjas there 
as to how they would hold any property t^iat they 

59 might acquire. A. Between themselves; it \yas their 
own; there was an equal division all the way [through. 

Nell Goranson testified that she was wife of a gentleman 
employed in the Carnegie Institute- of Washington. She 
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was secretary to Dr. Richardson from Julv 1925 until his 
death and as such had entire charge of the accounts. Money 
that belonged to Mrs. Richardson from the Small estate 
had been deposited by witness in the doctors account. He 
was trustee for the Small estate. Witness drew checks on a 
special trust account and deposited to the doctors personal 
account Mrs. Richardson’s portion of the estate. She 
had handled the books on the sale of the Small farm out 
on Rhode Island Avenue. The account showed one third 
of the balance to Dr. Richardson Trustee $47,638.57. The 
heirs were given their proportion of the estate and Mrs. 
Richardson’s part witness deposited to the doctors personal 
account. She made up a paper at the time of the division 
the latter part of July 1925 and this paper was offered in 
evidence showing Mrs. Richardson’s, Mrs. Crowe’s, Janet 
Small, Sydney Small and Mrs. Berry’s share each was 
$7,669.46, estate of Mrs. Dalgleish $7,493.15 and Mrs. Arch¬ 
bald Small $3,526.19, total $49,366.66. Mrs. Richardson’s 
share witness testified was deposited in Dr. Richardson’s 
account in the Union Trust Company with his daily receipts. 
Asked what was done with the money witness replied, 
“Well, $5,000-odd was used to pay off a note at Duxbury, 
Massachusetts, and I believe the other was spent on repairs 
to the places”. Witness identified and there was offered in 
evidence a receipt of the Old Colony National Bank dated 
August 3, 1925, reciting “Received from Charles W. Rich¬ 
ardson $5,023.33 for account of Sanford Winsor”. As to 

the other monev the heirs were settled with and the sisters 

•> 

took their portion and bought a home in Chevy Chase for 
Mrs. Berrv, Mrs. Crowe and Misses Janet and Svdnev 
Small and the settlement sheet of Boss and Phelps dated 
July 28, 1925 was placed in evidence showing purchase of 
5518 37th Street for, including adjustments $22,155.54 with 
an accompanying paper in witness handwriting of the con¬ 
tributions bv each of the four sisters named. 

Mrs. Goranson testified Mrs. Richardson had no interest 
in the house bought and that Dr. Richardson saw and 
approved the account. 

60 Witness testified she knew there was something 
like $8,000 reserved out of the sale price but did not 
remember for what. 

Asked what she knew during the period she was secre- 
tarv as to Mrs. Richardson’s services outside of her wifelv 

• A' 

duties connected with the doctor’s profession witness testi- 
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tied, “They were living at the country place then!, and Mrs. 

Richardson came, and she was the overseer of tihe office.” 

i 

Q. And did she take that part with the doctor’s approba¬ 
tion and under a working agreement between them? A. 
Yes, sir. 

Q. Have you any knowledge of what, if any arrangement 
there was between them, with reference to their share in 
the properties? A. I do not. 

In response to a question by Member Van Fo^san as to 
how often Mrs. Richardson came to the office ii^ a super¬ 
visory capacity witness replied, “Every other da)v, I would 
say, and sometimes every afternoon she camel and she 
would go over the place to see that it was properly kept”. 
She did not concern herself with the books after witness 
came but up to then witness believed she did. 3ilrs. Rich¬ 
ardson made a general inspection of the physical condition 
of the office but at that time had nothing to with keeping the 
instruments and things of that sort. 

In response to Mr. Merrillat witness said that] from the 
doctor she understood Mrs. Richardson did everything that 
was required around the office before they had trained 
nurses. 

On cross-examination witness said that she understood 
there was a predecessor to witness named Dilli bi(it witness 
did not meet her nor know how long Miss Dilli had been 
secretary. When the balance of the purchase money of the 
Duxbury property was paid off there was a deejd issued; 
she did not remember but believed it was a jdint deed. 
They had a number of deeds and witness put all them in 
the safe. 

61 By certified copy from the Recorder of ^)eeds for 
the District of Columbia there was placed in evidence 
a deed in trust recorded June 9,1910, from Wm. Gi Johnson 
et ah, whereby there was conveyed to Dr. Richardson in 
trust for the widow during life and thereafter in trust for 
the benefit of the children of John Henry Small the Small 
farm and certain other real estate in the District of 
Columbia. 

Harold E. Doyle testified that he had been vice president 
of Thomas J. Fisher & Company for twenty years and 
that it was one of the largest realty establishments iin Wash¬ 
ington and in business over fifty years. Fisher sjnd Com- 
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pany in March* 1S96, had sold to Charles W. and Amy Small 
Richardson as joint tenants the home site on Grant Road of 
3.749 acres for $8,000. They for the Chevy Chase Land 
Company in May, 1899, had sold the Richardsons .834 acres 
for $1,668, in July, 1911, 61,806 feet for $3,901.89, in July, 
1917, 6.76 acres being* what is now lot 806 for $8,000, in Feb¬ 
ruary, 1926, to the Richardsons what is now lot 801 for 
$4,160.01, in April, 1897, lot 803 for $3,300 and in July, 1916, 
lots 804, 808 and 809 for $16,882.45, all being part of what 
is known as the Grant Road property. 

The Fisher Company for the estate of the late J. H. 
Small sold the southeast corner of 14th and G where the 
Federal American Bank is, and sold a large tract of ground 
on Rhode Island Avenue northeast where they had a florist 
farm at the time, or at one time. Fisher and Company also 
had sold 1217 New York Avenue. Amy S. Richardson the 
petitioner was a daughter to J. H. Small. Dr. Richardson’s 
relationship to these sales was that he represented that 
interest, one third interest. 

He had with him the original jacket of Fisher & Company 
of those sales. 

Q. AVill you start and produce them, starting with the 
Federal American Bank sale. A. That is the statement of 
the settlement of the sale, part of lots 14 and 15 square 
253, being the southeast corner of 14th and G streets north¬ 
west. Dr. C. AYj Richardson, Trustee, to John II. Holmead, 
for the Federal National Bank of Washington. 

Mr. Merillat: I should like to introduce in evidence this, 
which is a carbon copy of the settlement sheet of that sale. 

This is the sale of the Federal American Bank build- 
62 ing, and I should like to offer this as an exhibit, and 
have it marked Petitioner’s Exhibit 2; and for the 
information of the Court, I may say that it shows the pay¬ 
ment of one third of said purchase money in notes to 
Charles W. Richardson, Trustee, $62,664.80. 

Mr. Pendleton: I object, your Honor, as irrelevant and 
incompetent and inadmissible and not an original instru¬ 
ment; that there is nothing to show that the witness is a 
party to it; andiso far as I can see, it has no relation to any 
issue involved in this proceeding. 

The Member: To what issue is this proof directed? 

Mr. Merillat: This is directed to proof of the fact that 
Dr. Richardson took off of Mrs. Richardson’s property her 
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pro rata part of this money, and put it in his ! own hank 

account. She never had a bank account in her life- 

The Member: Will that appear here? 

Mr. Merillat: That does not appear there. 

The Member: What does this paper prove that) could not 
be elicited by asking the witness a question as to t^ie amount 
paid? 

Mr. Merillat: Well, I can ask him that questioi}. 

In answer to Mr. Merillat witness stated that he handled 
the sale and knew of the ownership but did nqt actually 
make a settlement or send out the check; thev haid a settle- 

* j 

ment clerk who does that. 

The Member: You know what the amount waf, did you 
not, Mr. Dovle? 

. j . 

Mr. Doyle: I knew it was one-third of the sale price, and 

I knew the sale price was $85 a square foot. 

The Member: You mav answer. 

» 

Witness in answer to Mr. Merillat testified: ‘[‘The sale 
price was $255,000. After the additions and deductions 
that were customary in the settlement, a disbursement was 
made, one-third the net purchase price and notes to Dr. 
Richardson, Trustee, $62,664.80.’’ 

63 Mr. Merillat: 

j 

Q. I will hand you back, in accordance with your desires, 
all of your records, but I will keep one here, sjo if it is 
desired, it will be available. Now, did you handle for Dr. 
Richardson and the Small heirs, the matter of the sale of 
their farm place out on Rhode Island Avenue? A, I did. 

Witness testified that he did not prepare the settlement 
statement. He knew proportion of ownership and handled 
the transaction from the start to the settlement. His deal¬ 
ings were with Mr. John H. Small and Dr. Richardson. 
The property was at that time held by trustees. The selling 
price was $160,000 and one-third of the net balapce after 
adjustments was turned over to Dr. Richardson^ trustee. 
He did not know in detail for whom Dr. Richardson was 
trustee. He knew that Mrs. Richardson was a sister and 
interested to that extent and he knew that the other 

64 sisters of hers were represented by Dr. Richardson 
also. 
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Q. Have you a carbon copy you could leave here if any 
question arises? A. Yes, either one of these will do. 

In answer to further questions witness testified that there 
was $8,000 retained as a guarantee on account of pending 
special assessments for water mains in Rhode Island 
Avenue. 

Asked as to the New York Avenue properties witness tes¬ 
tified that under date of January 6,1926, the settlement was 
made of sale of 1216 New York Avenue. The price was 
$27,000. After adjustments a check was sent to Charles 
AY. Richardson, trustee, for $1,351.56 and deferred pur¬ 
chase money notes of one-third of $22,000. 

After further questions witness testified that he did not 
at first, recall as to sale of 1216 New York Avenue but from 
the paper shown him the facts were brought back to his 
memory and the Member ruling he might testify after ex¬ 
amination of the paper witness testified: “February 9, 
1910, settlement was made for the sale of property to Harry 
G. Laycock of lot 15 in square 286, premises 1227 New 
York Avenue for $15,000. One-third of the amount was 
sent by our office in settlement to Charles AY. Richardson, 
trustee, for the devisees under the will of J. Henry Small, 
senior, $4,822.65”. It was cash. 

Air. Doyle testified that he had attended for Dr. Richard¬ 
son to sale of the site of the old Knickerbocker, now Ambas¬ 
sador, theatre at 18th and Columbia Road. The sale price 
was $50,457.15,! and the balance in the settlement was $48,- 
793.64, the date being October 19, 1919. AYitness testified 
lie did not know what it cost. 

On cross-examination witness testified he did not know 
what Dr. Richardson did with the proceeds turned over 
to him from anv of the sales. 

65 AATtnesses Doyle, Shreve and another real estate 
expert Harvey L. Jones each testified as to values in 
their opinion of the AYashington properties. AYitness Doyle 
testified that the residence and garage were located on par¬ 
cel 59/2 of 3.749 acres. Asked value of the parcel witness 
testified: “I divided it a little differently in valuing the 
home site. I estimate, with the home site, approximately 
five acres should be included, which would include parcel 
59/31 as an entirety, and part of lot 802 in square 2272”. 
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The exact area of the part he included was 4.8^4 acres in 
the house site. His estimate was $10,000 an ad-e for that 
area, plus the value of the improvements of $50,(j00. What 
he called the home place was very beautifully improved with 
roadways, and so on. That naturally considerably in¬ 
creases the value; it is very expensive to put theije and take 
care of. The wholly unimproved part, the balance of the 
tract, he estimated to be worth $6,000 an acre. 

i 

! ! 

Harvey L. Jones, a real estate man with the realty office 

of Sandoz, testified that he valued the Children’s Home 
property next to the Richardson place at $7,000 an acre for 
not quite seven acres, the improvements being nil. He 
added: “There is an additional value that should be put 
on the Richardson property for planting, the condition of 
the property, and so forth, the gardens, etc., that I should 
think would make it worth around—I put it down $9,200. 
I have given a value to the planting, to the lawns and gar¬ 
dens, which I think the Childrens Country Hone did not 
have”. Witness testified the landscaping and flowering and 
planting trees made the home place of not only 59/2 but 
two little properties west of it, about five acres, made this 
more valuable and more salable. He put a value of $6,500 
on the balance of the acreage, about 12.4 acres. 

i 

Witness Slireve testified that in his opinion gbout five 
acres where the home was located was probably w^rth about 
$9,000 an acre on account of the beautiful home and the 
beautiful shrubbery around it but the upper property grad¬ 
ually decreased down to $6,000 an acre. The j beautiful 
grounds, shrubbery and so on added materially to the 
value of the place but that applied only to five acres. 

66 Petitioner Amy S. Richardson testified that she 
married decedent in 1889. Her father die|d in 1909 

and her mother in 1912. They owned 14th and G, two New 
York Avenue properties and the farm. She had inherited 
a gift in landscape gardening from her father, used it with 
him and drew plans for him, he being a florist and landscape 
gardener. When she married she received between $600 
and $700 from her people and gave it to Dr. Richardson. 
Asked for what purpose witness said she w^ulcl have 

67 to go back a little and explain the whole situation and 
testified in substance: 
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When thev were married the doctor had come home a 
* 

very much run down man from his studies in Paris, London 
and Vienna. Witness went the first month of their mar¬ 
riage to her mother’s physician Dr. Sowers, who told her 
he was glad she realized Dr. Richardson’s condition, that 
he had spoken to decedent’s father and mother about it, 
that decedent was overworked and it was up to witness to 
save him every way possible. He told her what to do for 
him physically which she carried out until Dr. Richardson 
died. She thought over what Dr. Sowers had said, had in¬ 
herited a business head and had helped her father and 
brother in a business wav. The doctor was then entering 
practice, they could not afford servants; he had engaged an 
office bov but there was no one to work behind the scenes. 
Thev were living at 404 Rhode Island Avenue and his 
office was at his father’s and mother’s home. She told the 
doctor what Dr. Sowers had said and he replied, “I know 
I am not strong, but we will make it”, and she said “Yes”. 

Her father had a farm and sent us vegetables, milk and 
fowl and everything that they could produce on the farm. 
She took care of the doctor's diet and graduallv he was 
built up. When they took over 110*2 L Street she took it 
over entirelv so as to save him everv bit of trouble outside 
of his actual medical work. She engaged all the help and 
even had engaged Mrs. Goranson who had just testified. He 
had nothing to do with it, did not care for that sort of 
thing, had been accustomed in the hospitals to everything 
being at his finger tips and it annoyed him if they were not. 
She took hold of his books immediately, became his secre¬ 
tary and his trained nurse; in those davs there were not 
• * 

any trained nurses and the help were colored. The doctor 

became busv immediatolv. She had a maid who came when 

her daughter was a month old and was still with her. Be- 

tween 1 and 3 o’clock the doctor would go to the hospital 

and witness and the maid would go with the boy and clean 

all the instruments. At night thev would go down and manv 

years worked up to 12 and 1 o'clock cleaning instruments. 

Everything was put in order. Witness had very good 

health and from the first month he relied on her and she 

took absolute charge of his work. 

G8 His success fairlv earlv was due to his cures of 

• • 

diphtheria by intubation. At first they did not have 
any telephone but later they had one on the first floor and 
all the doctors in town were calling him. Manv times thev 
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had taken calls of eight or ten doctors at night. He would 
give her a list of where to call him and she had palled him 
up many times and lives saved by knowing where he was. 
Many times that kept up until 7 or 8 o’clock in thp morning 
and she stayed up all night. 

Q. How much of a household allowance did he make to 
you after he became successful? A. He gave me $1(30 a week 
almost at the beginning and he kept it at $100 a week all 
outside of everything he gave me, up to his deatp. I used 
that money, and would get things from home, and [[ was able 
to save fully $200 a month. 

Q. What did you do with that money? A. I gafe it all to 
Dr. Richardson. 

Q. What did you do with this money, between $600 and 
$700, that you had personally? A. I gave it to him im¬ 
mediately. 

Q. What did you do with it? A. “To buy property. Per¬ 
haps I will have to go back.” 

Continuing witness testified that Dr. RichardsoJi’s father 

was interested in property and made it possible!for them 

to purchase lots in a small way and pay out on time. One 

of the first pieces they bought was at 18th and Columbia 

Road and he bought another piece on Columbia Road. They 

lived two doors from his father who used to come in at 

breakfast. One day lie said, “Charlie, they are going to sell 

that corner lot, and I think it would be up to you and Amy 

to buv it”. The doctor looked across to her and $aid, “Do 
• * 

vou think we dare do it” and she said “I think so”. Thev 
sat down and calculated what they had and what tpey would 
have and the doctor said to his father to go aheacj and buy 
it for us, which he did, and they realized a large sum from 
those purchases. It was sold for $50,000 and they made a 
very large profit on it. 

Q. What was done with the money? A. Dr. Richardson 
always took it. You see, it was to save him the 
69 worry and all. He asked me if I wanted to have a 
bank account, and I said, “No, it is much easier not 
to.” 1 contracted all the bills, I was the practical business 
agent, and he put the money in the bank in his name. I 
received and made all contracts for all bills, and the con¬ 
struction of all the houses. I would receive all the bills, 
o. k. them, and I would make out the checks, and |ie would 
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look them over and sav “Arc vou satisfied with these.” 

* 

He was a very precise man and wanted to know every detail. 
It was easier for him to have one name in the bank account 
rather than two. 

70 By the Member: “It was not a joint account”? 

A. Xo, our purpose in that was to save him trouble. It 

was in his name. But he made everything to me, because we 

had worked together and I had given him all of my money 

and all of mv time. 

* 

Mr. Merillat: What if anv arrangement was there as to 
those properties that should be or would be acquired with 
vour monev and his inonev. 

A. The arrangement was, if I should die, it was all his; 
if he should die, it was all mine. His will was made in that 
way. He really was generous, but he could not do these 
other things. He had been trained in hospitals, and the un¬ 
derstanding was alwavs that I should share in what we 
made together, and an absolute agreement and that came 
about bv Dr. Sowers saving to her. 

In 1896 they had bought a piece of property on Grant 
Hoad in their joint names. Asked why it was taken and 
bought in their joint names witness testified: 

“It was just the same arrangement, there was an under¬ 
standing that if I died it was to go to him. If he died it was 
to come to me. He knew that we would be just to our child. 
We had one child, and he would say, “I know you will be 
just to her. It is all yours”. That was absolutely the 
agreement from the first.” 

Q. When you turned these moneys over to him, did you 
turn them over to him as a gift, or that he was to use it 
for your joint benefit ? A. He was to use it for our joint 
benefit. He was a very high strung man and he wanted 
everything just so. As we went on I hired the help, I 
had my helpers'in later years, which we used back and forth, 
always, and I engaged every one of them, and I trained 
them, and I ran with them, and thev staved with me without 
a davs absence, I had them for 25 vears without a break. 

*•7 w 

Asked by the Member whether she was speaking of help 
in the office or iit home witness testified in substance that it 
was both and that she stood back of him as a physician and 
she and the help in operations. 
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In answer to Mr. Merillat witness testified thaj in their 
early days they did not have help and he di^ it. 

71 Mr. Merrillat: I ask you especially regarding the 
monev. What arrangement was there as tb turning 
money over to him, and whether or not after it was turned 
over, it was his own, or both of yours, or what not? 

A. I turned the monev—the monev was mine. Tie had a 

* * 

very quick head anyway, and I turned everything over to 
him, with the agreement that the investment he was making 
which he always submitted to me, I agreed to—it >k r as to do 
it for me, with mv monev, but we always should receive it 
in case either one of us died. 


Witness in answer to a further question testifi] 


never had any disagreements”. 


ed, “We 


Q. I am trying to get at what would have becoipe of the 
money you turned over to him, under the arrangement, if 
there had been one. A. If there had been one, 
have gone to Dr. Richardson, and he would have 
our child, which was the understanding. 

Q. What was the understanding you would get| 


it would 
left it to 


— A. 

I was supposed under the will to get back the winkle thing. 


May I give you one instance of how he worked dur 

«r O » 

vears? One night- 


ling 


those 


business 


Q. I am trying to get at your business agreement more 
than anything else. 

The Member: Yes, we are concerned with the 
phases. 

Counsel said that lest he should forget it he wiould like 
to ask whether her sisters Sydnesy and Jeannette Small 
were able to appear and witness testified they were both 
very ill, one had not been up for a year and the cjther was 
quite sick. 

She did not recall how much they paid in 1896 for the 
place bought on Grant Road. It had a very tiny) house a 
policeman had built. She drew plans for fixing it over, 
which enabled them to live in it for a great mahy years 


and then she started to rearrange the g-ounds. W 
built the large house she drew the plans from the o 
place in Georgetown and she and the architect, 


hen they 

Id Tudor 
who had 


lived in it, put the plans together to scale, and then she be¬ 
gan to improve the grounds. “Some of that mc|ney that 
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was received at tlie time that we paid off the note at 

72 Duxburv, we put into the beautifying of those 
grounds. 

The Member : That in the sum of $7,000- 

The Witness: Yes. 

The Member: That has been referred to here? 

The Witness: Yes. And the rest of it I used up at 
Duxburv. 

Q. The first money the doctor got from you, what was 
done with it. A. We put it in property. As we sold things 
we put it in other property, and it was always the under¬ 
standing if monev that was used come back it would come 
back to both of us. 

When property into which their two moneys went was 
sold it would be invested again. It didn't make anv dif- 
ferenee; both went; she never kept any money and never 
had anv bank account. When she would get monev from 
her people she would give it to the doctor immediately to 
invest for her and they were both buying things together, 
which would help them both and that was the understanding. 

Witness identified one of the three notes given for the 
purchase price of the Connecticut Avenue house, being 
signed by both Dr. Richardson and the witness, for $4,725, 
dated April 24, 1901, payable to the order of Thomas M. 
Gale, stating it jwas 1 of 3, Stellwagen and McGuire Trus¬ 
tees. 

73 Asked what was done with proceeds of sales of 
the farm and 14th and G witness replied: “The 

same thing was done. Dr. Richardson was acting as trus¬ 
tee and my portion—he gave the others to my sisters, but 
my portion I gave him. He would always say ‘What are 
we going to do with this’. And I would sav, ‘T think I will 
take a trip or buy a piece of jewelry; but I did not buy 
jewelry, but I always gave it to him to put in property.” 

Dr. Richardson handled the acquisition of the property 
but never did anything without consulting her. Asked as 
to what was done with the proceeds of sales of he two pieces 
of her fathers estate on New York avenue witness testified: 

“The same thing happened. He gave some to my sisters, 
and he would sav, ‘I have so much monev; what do vou 
want to do with }tf ’ And I would say, ‘Lets take a trip with 
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it’. Then I would say ‘Xo; lets put it in property| And 
one day I said, ‘I believe I will do such and such ajthing’, 
and he said, 4 Will it do vou anv good in vour old age*? And 
I said, 4 Xo; I think it will go into property. 

Her share of the rentals of the Xew York Avenu^ prop¬ 
erties she gave all of it back to her sisters. With f-espect 
to the furniture and effects in the house the witnesjs in re¬ 
ply to counsel’s question said, “They were always 'bought 
together, with the understanding if I should pass away, they 
would go to him; and if he should, we would turji them 
over to my daughter. The will was made to me, because 
he alwavs would sav 4 1 know that vou will be generous to 
our daughter.’ ” Some of the furniture were presents from 
her people, some from his people and some from patients, 

manv of whom sent them to “Mrs. Charlie”. As tb some 
* 

of the deeds to the Grant Road property being m4de out 
in the doctors name witness testified: “His brother kas ill, 
and he made over the deed, and when the doctor found out 
that he had, he had it changed”; had it made in their joint 


names. 


The witness identified and there was introduced in evi¬ 
dence a letter dated March 19, 1911, from Walter Peter, 
architect, addressed to witness as to costs and details of 


the house built that year on the Grant Road property 
74 at a cost around $50,000. 

The letter read: “I have conferred again with 
Mr. Edmonston in reference to the estimates for tjhe new 
house and enclose a statement of his estimated ajpproxi- 
mate cost, with suggested changes to reduce the cosf. 

The estimated cost of $55,265.00 is at the rate bf 39 1 / 4 
cents per cubic foot of building compared with 27 ccjnts per 
cubic foot for the actual cost of the Welker house 4nd the 
cost of the Welker house with stone walls for the ikitchen 


wing and fireproof floors for first story would not have ex¬ 
ceeded 30 cents per cubic foot. The Welker house was 
built bv John McGregor, who obtained the contract in com- 
petition with other builders, and the subcontractors em¬ 
ployed were of the first standing in their several ijnes. 

The cost of your house if built in the same mannej* as the 
Welker house, without fireproof or marble floorsj would 
probably be in the neighborhood of $40,000.00. 
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I would be glad to hear from you as the further proceed¬ 
ings in the matter”. 

Asked how the letter came to be addressed to witness in¬ 
stead of the doctor she testified: “Because I took care of 
all the construction of all houses. I took care of all the 
different arrangements and contracts. If I was pleased 
with them, and passed them on to him, he would always 
sign or say yes”. 

For a great inanv vears she had made out all checks but 
he signed them always. She signed the notes for the prop¬ 
erties as well as the doctor because “it was bought in our 
joint names in the entirety”. 

Cross-examination: Q. Mrs. Richardson, to sum up the 

whole proposition, wasn’t the understanding between you 

and Dr. Richardson that vou were to maintain these estab- 

■ % 

lishments together, and acquire certain properties together, 

and that vou would be taken care of at his death. A. Xo; 

«* ' 

under those conditions I would never have turned over my 

monev to him. 

* 

Q. As a matter of fact, you were the sole beneficiary of 
the estate weren’t you. A. I was, on account of the under¬ 
standing we had when we were first married, and 
75 as to property held jointly. I was to receive all at 
his death. His will reads leaving everything to me. 

Q. The way the property was disposed of after his death 
was in accordance with your understanding, wasn’t it? A. 
Xo; I understand that you are claiming one half, and which 
you should not claim it, because the understanding was, 
when we went into this agreement, living under the laws of 
the United States, that when he died everything was to come 
to me, and if I should die, it was to go to him and our daugh¬ 
ter. That was the understanding. 

Samuel Miller, assistant treasurer of the Union Trust 
Company, produced the ledger sheet of the account in name 
of decedent with the bank in July and August 1925 and it 
was put in evidence. It showed the following for the period 
from July 16, 1925 to August 15, 1925: 
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Withdrawals. 

Deposits. 

Ba 

lance. 

Julv 

• 

16 



July 16. 

$3,632.86 




Julv 25, 25.65 

July 25, 

, 3,658.51 




Julv 28, 8,169.46 

July 28. 

11,827.97 




July 30, 7,967.68 

July 30] 

19,795.65 

Aug. 

1 

12,941.83 






172.00 

Aug. 1, 1,496.25 

Aug. 1, | 

6,681.82 




Aug. 1, 126.00 







Aug. 1, 

8,304.07 

Aug. 

4 

77.50 


Aug. 4, 

8,226.57 

Aug. 

6 

40.50 


Aug. 6, 

8,186.07 

Aug. 

7 

5,023.33 


Aug. 7, 

3,162.74 




Aug. 13, 310.70 

Aug. 13, 

3,473.44 

76 


George E. Fleming testified that he was 

pile of the 


V 

ice presidents 

of the Union Tr 

ust Comp, 

pny. The 


book value of the trust company’s stock on August 15, 1929, 
was $161.78 and on September 16, 1929 $161.38. A quota¬ 
tion lot of stock on the Washington stock exchange was ten 
shares. He had looked up what sales there were in August 
and September 1929 and thought there were 8 or 9 sales 
of small lots, under ten shares, the largest he thought was 
one for 6 shares. Asked if it was possible at tlijit time to 
dispose of a block of 500 shares witness answered, “Not 
readily, in fact impossible I would say”. 

On cross-examination witness was asked why hp said im¬ 
possible and testified the exchange was a small one and 
not many securities were traded in. It was not easy in 
his experience of a good many years to readily market any 
of the local securities quickly; they would have to be sent 
out a little at a time, sold off the board privately. What 
the stock sold for in August 1929 he had not looked up and 
did not remember. In answer to further inquiries witness 
testified he did not know whether 500 shares or l0 shares 
could be sold for any particular price in August 1929. It 
was his recollection 8 per cent regular dividends ^vere paid 
in 1928 and also in 1929 and 3 per cent extra at t)ie end of 

each vear. Asked on what basis of yield or return bank 
* * 

stocks were selling in 1929 in Washington witness testified: 
“Some stocks, I think, had, at times, been protected or 
pegged. I don’t think there is any rule about what the per¬ 
centage of rule shall be. Of course prices go ver^ high at 
times. 

5—6425a 
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Q. Would you say around 3 or 3VL> per cent would be 
about the right figures? A. I don’t think any of them paid 
more than that H Some of them paid as much as that. 

Q. Do vou th|ink some of them paid as much as that? A. 
Yes. 

Q. Do you tlfink this stock sold to yield that much? A. I 
don't know. It would take a computation. 

On redirect witness, asked if he knew of any sales of 
any large block of the trust company stock selling in 1928 
or 1929 on the basis of 3 or 3 1 /L > per cent yield said 

77 he did npt know but had looked up the number of 
shares transferred in 1929 and they were all told 

142 shares out of a capital stock structure of 20,000 shares. 

Y. E. Booker, head of the firm of investment bankers and 
brokers of Y. E. Booker & Company testified that he had 
been a member of the Washington Stock Exchange 

78 for 7 or 8 years, was now its vice president and 
formerly secretary, and had been familiar with its 

operations for ten or fifteen years. He had attended the 
sessions of the exchange everv dav around August and 
September 1929. He produced the book of official sales 
sheets on which actual sales were recorded and there was 
put in evidence the following from it: 


July 8 to 19th, bid . $330.00 

July 22, sale of 10 shares at. 335.00 

Julv 22, sale of 10 shares at. 335.00 

July 23 to July 29, bid. 330.00 

July 30 to 31st, bid. 325.00 

August 1, sale of 5 shares at. 325.00 

August 15, sale of 5 shares at. 335.00 

August 15, sale of 3 shares at. 335.00 

September 9, sale of 3 shares at.. 330.00 

September 9, sale of 6 shares at. 320.00 

September 9, sale of 1 share at.. 330.00 

September 12, sale of 4 shares at. 328.00 

September 13, sale of 1 share at. 330.00 


The Union Trust Company stock witness testified had 
never been active on the Washington Stock Exchange dur¬ 
ing seven or eight vears. He was as familiar as anvbodv 
in his business with local securities. There had not he 
should say beeni an average of 50 shares of Union Trust 















A. S. RICHARDSON VS. G. T. HELVERING. 


67 


and some 


Company stock or any other bank stock sold on| the Wash¬ 
ington Stock Exchange in a month. He would say that up 
through 1929 virtually all the sales were on the exchange. 
It was a free market and that was true of all the bank 
stocks. He did not think it was possible to have disposed 
of large blocks of the Union Trust Company stock even to 
people in the trust company. He personally did not 

79 know of anybody in the trust company to whom he 
could have sold 500 shares or even 300 at] the prices 

heretofore given. 

Asked, assuming the book value was $161 
cents and basing his testimony also on actual sajles to give 
the fair market value of Union Trust Company'stock hav¬ 
ing a reasonable time to dispose of a block of 500 shares 
witness testified: If counsel meant his best guess and what 
he thought was the best price he would have been 

80 able to get for 500 shares had he been grfen to dis¬ 
pose of it over a period of one to three ^nonths he 

would say it would be nothing but a guess but would say 
“if I could have gotten somewhere between 250 and 270 
a share for 500 shares I would have been doing v< 

Then he would have been putting on the market nj< 

Trust Company stock than had been put on the 
anv one vear for several vears. 

On cross-examination witness testified that tl^e bid and 
asked price on the exchange ranged from $325 to $335 in 
August and September 1929 but it was for a j quotation 
lot of ten shares and not for 100 shares. The a^ked price 
was higher but the sheet would show whether it] was $340 
a share. So far as he could see the only sales in July were 
two 10 share lots at $335. 

The witness volunteered that for counsel’s in|formation 
he might state that a financial institution liked |to bid up 
its stock and that there was an effort unless a good deal of 
stock was passing over the market for the bid to be high. 
The banks themselves wanted to keep their stocks at a 
high point. 

In answer to further cross-examination witness testified 
that in Washington in 1929 local bank stocks sold pretty 
high on the basis of their yield or return. He thought 
Union Trust Company stock paid 8 regular and 2 extra, 
which would be something like 3V 2 per cent. Riggs being 


ery well”, 
ore Union 
market in 
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the biggest national bank here and having a good deal of 
following it sold on as low as a 2 l /j per cent yield basis. 

For the United States there was introduced in evidence 
the original estate tax return filed bv the executrix on 
August 9, 1930,i in which 500 shares of Union Trust Com¬ 
pany common stock was returned at an estimated fair mar¬ 
ket value at date of death of $160,000. The tax of $11,- 
233.44, as calculated upon said return, was duly paid on 
August 9, 1930. 

The foregoing is the substance of all the evidence ad¬ 
duced at the tribal or hearing before the Board of Tax Ap¬ 
peals and relevant or pertinent to the issues on appeal or 
review and petitioner tenders and presents the same 

81 and prays that the same be approved by the United 
States Board of Tax Appeals and made a part of the 

record in this cause. 

i CHARLES H. MERILLAT, 

Attorney for Petitioner , 
Woodward Building , Washington, D. C. 

Agreed to this 19th dav of Feb., 1935. 

(s) ROBERT H. JACKSON, 

Attorney for Respondent . 

Approved and ordered filed this 19 dav of Feb., 1935. 

(s) J. S. MURDOCK, 

Member. 

82 [Stamp:] United States Board of Tax Appeals. 
Filed Jan. 17, 1935. 

In the United States Court of Appeals for the District of 

Columbia. 

Board of Tax Appeals Docket No. 64,023. 

Amy S. Richardson, Executrix of Estate of Charles W. 
Richardson, Deceased, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Prcccipe for Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit and deliver to the 
Clerk of the United States Court of Appeals for the Dis- 
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trict of Columbia, copies duly certified as corrdct of the 
following documents and records in the above-entitled 
cause in connection with the petition for revieiv by the 
said United States Court of Appeals for the District of 
Columbia, heretofore filed by Amy S. Richardsin, Exec¬ 
utrix as aforesaid, petitioner: 

1. Docket entries of the proceedings before the‘Board. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of t]ie Board 

rendered October 3, 1934. I 

4. Motion filed by Petitioner for rehearing and jto vacate 
the findings of fact, determination and opiniop of the 
Board. 


5. Decision of the Board rendered November lip, 1934. 

6. Petition for review, together with proof of Service of 
notice of filing petition for review and of service} of copy 
of petition for review. 

7. Statement of the evidence as settled and allovfed. 

8. This praecipe. 

January 17, 1935. 

CHAS. H. MERILLAT, 
Attorney for Petitioner . 

83 Service of a copy of the within precipe in Tax Ap¬ 
peals Docket No. 64,023 is hereby admitted this 17th 
day of January, 1935. 

ROBERT H. JACKSON, 

Attorney for Respondent Commissioner 


84 



of Internal Revenue. 
Appeals, Washington. 


Docket No. 64023. 


Amy S. Richardson, Executrix of the Estate of Charles W. 

Richardson, Dec’d, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 83, inclu¬ 
sive, contain and are a true copy of the transcript o:t record, 
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papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) 
as above numbered and entitled. 

In testimoney whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, jn the District of Columbia, this 28th day of 
Feb., 1935. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. Xo. 6425. 
Amy S. Richardson, Executrix of tlie Estate of Charles W. 
Richardson, Dec'd, Petitioner, vs. Guy T. Helvering, Com¬ 
missioner of Internal Revenue. United States Court of Ap¬ 
peals for the District of Columbia. Filed Mar. 4, 1935. 
Henry W. Hodges, Clerk. 
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3Hmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 6425. 


/ * i 

Amy S. Richardson, Executrix of the Estate of 
Charles W. Richardson, Deceased, 
Petitioner , Appellant , 

vs. 

Guy T. Helvering, 

Commissioner of Internal Revenue. 


BRIEF OF APPELLANT. 


This is an appeal or petition for review of a decision 
of the United States Board of Tax Appeals determin¬ 
ing a deficiency in estate tax of $22,745.87 as due by 
petitioner (R. pp. 38-43). Petitioner on advice <^f her 
counsel paid $11,233.44 (p. 39) as in counsel’s opinion 
the correct amount due as an estate or succession tax 
arising out of the death of petitioner’s husband. There¬ 
after the Commissioner of Internal Revenue deter¬ 
mined as due an additional sum of $28,574.09. j 
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Petitioner appealed to the United States Board of 
Tax Appeals on the ground of overvaluation by the 
Commissioner of certain parcels of real estate and of 
shares of stock in the Union Trust Company of Wash¬ 
ington, and on the further ground that under a valid 
contract between petitioner and her husband, the late 
Dr. Charles W. Richardson, the estate belonged to 
petitioner and her husband for life with right of sur¬ 
vivorship and that for this reason none was taxable or, 
in any event, only one half of the value of the estate, 
and particularly of the real estate acquired by them 
jointly with right of survivorship, was taxable. 

Hearing was had by the Board May 24, 1933 (p. 45) 
and testimony adduced before Mr. Van Fossan, mem¬ 
ber of the Board conducting the hearing. Mr. Van 
Fossan ruled that a valid contract had been estab¬ 
lished between husband and wife as existing at the out¬ 
set of their married life and continuing throughout 
same under which each contributed monev and serv- 

•r 

ices to the acquisition of the properties involved on an 
agreement that each should have a half interest there¬ 
in for life with right of survivorship upon death of 
either and that onlv one half was taxable. The ma- 
jority of the Board later, and without hearing ac¬ 
corded counsel, refused to adopt Mr. Van Fossan’s 
views. In an opinion by Mr. Murdock (R. pp. 19-27) it 
held the contract claimed was not established, that it 
was not established the wife’s services and money con¬ 
tributions equalled decedent’s, nor what particular 
part of her moneys had gone into real estate acquired 
jointly nor its proportion to the cost of the several 
properties and that the entire estate must pay a suc¬ 
cession tax on the whole value. The Commissioner’s 
valuation on! what is described as the Grant Road 


Property was reduced from $275,000 to $196, 6f)0 (p. 
22), a seasonably filed motion for rehearing (pp. 128-36) 
denied (pp. 36-7) and a deficiency taxed of $22,(745.87. 

Mr. Van Fossan filed a dissenting opinion folding 
that a valid contract had been proven whichj “was 
basic in all property accumulations,” that the 
ity of the Board took too narrow a view and tl; 
one half the value of each piece of real estate held as 
joint tenants or tenants by the entireties “should be 
included in the taxable estate” (pp. 27-8). 

It was held Union Trust Company stock had nof been 
over valued and the appeal brings this matter uj) also. 

From the opinion and determination of the Board 
petitioner duly filed a petition for review with assign¬ 
ments of error (pp. 38-43). By stipulation (p. 37) it 
was agreed the appeal should be heard by this court. 

It is the contention of petitioner appellant that there 
is no evidence in the record to support the Board’s 
finding and determination, there being no countervail¬ 
ing evidence to that adduced by petitioner, and that 
also the same is based on errors of law and con¬ 
trary to decisions of the Supreme Court of the United 
States and of this Court. 

STATEMENT OF THE CASE. 

Decedent and petitioner were married in 18819 (p. 
57). He died August 25, 1929 (p. 19). Both w'ere 
children of parents moderately well to do and bothj were 
ambitious. He had received an unusual medical edu¬ 
cation with studies, besides in this country, in Baris, 
London and Vienna (p. 58). She had inherited gifts in 
landscaping and had assisted her father in business 
(pp. 51, 57, 58). His father was an operator ip real 
estate, one of the original developers of the section 
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now known as Washington Heights, and assisted the 
couple in real estate dealings (p. 59). Her father was 
a very well known florist with a farm and floral estab¬ 
lishment out what is now known as Rhode Island 
Avenue and owning besides this farm the corner of 
14th and G Streets where the Federal American now 
Hamilton Bank is located and two pieces of real estate 
in down town Washington on New York Avenue be¬ 
tween 12th and 13th Streets, (pp. 53-56; 57; 51) 

At the time of marriage her folks gave her between 
$600 and $700 in money among the wedding presents 
(pp. 51, 57). Within the month of marriage they not 
being able to engage servants entered into a business 
agreement whereby they pooled their resources, finan¬ 
cial, professional and business, and agreed that be¬ 
sides her domestic duties she would take entire charge 
of his office, contribute the moneys she had and would 
thereafter receive, leave him free to prosecute de¬ 
votedly his medical professsion and that all moneys 
belonging to either (pp. 51-2; 54-6; 59-63; 48-9) would 
be placed in one bank account in his name and that 
consulting together they would make the best invest¬ 
ments possible and the whole would be the joint prop¬ 
erty of each (pp. 58-60, 62, 64; 48-50; 51-53). This ar¬ 
rangement was continued and existed until his death, 
resulting in his eminence in his profession (p. 50) and 
their joint acquisition of a large estate. 
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DETAILS OF THE AGREEMENT, PROOF OF 
SAME AND OF ITS CONSUMMATION IN 
PROPERTY ACQUISITIONS FROM TIME TO 
TIME AND CONTRIBUTIONS BY PETITION¬ 
ER THEREUNDER. 

I 

Petitioner testified that the first month of theijr mar¬ 
riage they lived on Rhode Island Avenue and her hus¬ 
band had his office in his fathers’ and mothers’ home. 
They could not afford servants (p. 58). They made an 
arrangement for an equal property right, she should 
take charge of his office they would buy property with 
any money she might have or receive or he might! make, 
they would work together, and any money acquired 
with her monev and his monev “if I should die, it was 
all his; if he should die it was all mine.” 

j 

Her people upon marriage gave her betweeji $600 
and $700 (p. 57) and she gave it to him to buy property 
(p. 59). They purchased lots in a small way on time 
and as sold reinvested in others. Diphtheria ^t that 
time was a frequent cause of death. The doctorjin the 
nineties when he was first in practice had brougljt with 
him from abroad knowledge of its cure by intubation 
and almost immediately became a very busy majn (Dr. 
Shute, p. 48; Dr. Holden, pp. 50-1) soon aftej mar¬ 
riage decedent gave petitioner a household allowance 
of $100 a week (p. 59) and of this she was able to save 
fully $200 a month (p. 59). She was able to do this 
because the proceeds of the farm of her father, vege¬ 
tables, milk, fowls and other produce were regularly 
sent her (Mrs. Berry, p. 51; petitioner, pp. 58, d§) and 
the money saved with that given her was used to buy 
property under the arrangement between them and as 
“we sold things, we put it in other property, ^nd it 
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was always the understanding if money that was used 
came back it would come back to both of us.” Pur¬ 
chases were attended to by him but made after mu- 

* 

tual consultation, the wife taking care of all bills, 
contracts and making out checks and decedent signing 
the checks. Only one bank account was kept and that in 
his name, her monies as well as his being deposited 
therein (pp. 52, 54-5, 59-60). 

Petitioner took complete charge of the office at the 
beginning and continued supervision to the end (pp. 
49, 53). Dr. Shute testified (p. 48) ‘‘the doctor had 
nothing to do with his office except to actually attend 
to operationsior to patients” (pp. 48-9). Dr. Holden 
testified in corroboration of Dr. Shute (pp. 50-1). Even 
after they were able to afford a secretary petitioner 
continued to oversee the office (Mrs. Goranson, p. 53) 
and engaged all help including the secretary (p. 58) 
Mrs. Goranson. 

There were no graduate nurses in those days (p. 48). 
Petitioner performed the duties now attended to by 
nurses in doctors offices, took charge of instruments, 
and apparatus and their sterilizing; also of the ac¬ 
counts, sent out the bills, saw that the office was kept in 
perfect condition; telephone calls were answered by 
her. His work in intubation in the nineties took him to 
all parts of the city on calls from doctors and he was 
out much of the night frequently; she had a list of 
where he would be and at times stayed up most of the 
night directing decedent as calls came in and thereby 
frequently saving lives in diphthertic cases (pp. 48, 49, 
50-51, 53, 58). 

The foregoing, including money contributions, sev¬ 
eral witnesses testified decedent had said was under 
an agreement for an equal right in the business out- 
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come. Dr. Shute testified (see Stickney vs. Stiipkney, 
131 U. S. 227 as to competency of such declarations): 

i 

‘‘Decedent told witness his wife had turned her 
money over to him to use as he wished, as he 
thought best, and to invest it as he thought best, 
keeping it under his care. From what the doctor 
said to him, witness got the impression that they 
mutually had the benefit of using money and ser¬ 
vices as they thought best, he never heard any 
great details of it.” (pp. 48-9) ! 

Harriet Searle, Dr. Richardson’s sister: 

“Witness understood alwavs that there was an 

* 

arrangement between them, she did not knowr how 
she knew it, but she knew that there was an 
arrangement that their moneys were together.” 
(p. 49) I 


Charles S. Shreve, a lawyer and real estate man 
who was executor of the estate of Dr. Richardbon’s 
brother and exceedingly intimate with decedent j (pp. 
49-50): j 

“Dr. Richardson told me that his wife had put 
just as much into the properties as he had *| * * 
He explained that she received considerable rqoney 
from the estate of her father, Henry SmallJ and 
she put that money in Dr. Richardson’s hands to 
expend in property; and that she also had, at the 
beginning of his career and for many years after¬ 
wards, acted as his private secretary and ajs his 
nurse and as general manager of his business; 
and that their monies they contributed equally to 
property, and the property belonged equally be¬ 
tween them” * * * He said she had contributed 
as much in money and services as he and it | was 
not a matter of sentiment. I 
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Mrs. Grace Berry, the oldest of the Small children, 
testified (p., 51) that she knew as petitioner got money 
from her people or part of the Small property was 
sold she gave it to the doctor and that the agreement 
was 4 ‘there was an equal division all the way through.” 

Mrs. Nell Goranson, Dr. Richardson’s secretary from 
July, 1925, until his death, testified (pp. 51-3) she knew 
there w^as a working agreement between decedent and 
petitioner (p. 53). Petitioners father died in 1909 and 
his widow in 1912 (p. 57). They left some sons and a 
number of daughters. In June, 1910, there was con¬ 
veyed to Dr. Richardson as one of trustees the four 
pieces heretofore mentioned of the Small real estate 
(p. 153). The doctor was trustee for the widow and 
the daughters, the six daughters inheriting a third of 
the estate between them. 

Mrs. Goranson handled the transaction of the sale 
of the Small farm out Rhode Island Avenue. The 
proceeds she testified were deposited in a special trus¬ 
tee account and petitioners share was drawn out and 
deposited to decedent’s personal account in bank (p. 
52). Decedent as trustee for the others invested theirs 
separately. Harold Doyle, vice-president of the real 
estate firm of Thomas J. Fisher & Co. who handled 
the sales of all the four Small realty parcels gave testi¬ 
mony as to all four parcels corroborative of Mrs. 
Goranson’s evidence (pp. 54-5). 

Petitioner testified to the agreement and that she 
turned over all moneys to decedent and that their first 
moneys they put into property and as it was sold the 
proceeds were put into other property “and it was al¬ 
ways the understanding if money that was used came 
back it would come back to both of us” (p. 62). She 
never kept any money but gave it immediately to the 
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doctor “and they were both buying things together, 
which would help them both and that was the [under¬ 
standing.’’ Things were always bought together and 
never without consulting her. His will was m!ade in 
her favor. The money she turned over to her hhsband 
was not a gift but “he was to use it for our joini; bene¬ 
fit(p. 60). On cross-examination the Commissioners 
counsel inquired: 

! ! 

Q. Mrs. Richardson, to sum up the whole 
proposition, wasn’t the understanding between 
you and Dr. Richardson that vou were to main- 
tain these establishments together, and acquire 
certain properties together, and that you fsvould 
be taken care of at his death. 

A. No; under those conditions I would [never 
have turned over my money to him. | 

THE GRANT ROAD PROPERTY. 

The first of the pieces of real estate involved was 
acquired by deed of March 30, 1896, to Charles W. 
Richardson and Amy Small Richardson as joint ten¬ 
ants (Stipulation p. 46) from Jeremiah Murphy, pur¬ 
chase price $8,000 of which $3,000 was represented by 
assumption by both decedent and petitioner of a ^3,000 
existing trust. See as to effect of this Newt an vs. 
Evers, 215 N. Y. 208 and Bremer vs. Luff, 7 Fed. Supp. 
148. The tract bought was 59/2, on which are the tome 
place improvements. When purchased it had si, tiny 
cottage on it, was bought as a country home and! peti¬ 
tioner rearranged the grounds and drew remodeling 
plans which enabled them to live in it until 1911.! 

Petitioner and an architect drew the plans (p). 61) 
for the present Grant Road house erected in 1911 and 
costing $50,000. The letter of the architect submitting 
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estimates was addressed to petitioner and said in part 

“The cost of vour house if built in the same manner as 

* 

the Welker house etc.” (p. 63) Petitioner testified 
the letter was addressed to her instead of decedent 
“because I took care of all the construction of all 
houses. I took care of all the different arrangements 
and contracts. If I was pleased with them, and passed 
them on to him, he would always sign or sav ves.” 

The Grant Road home place was added to as follows 
(Stipulation p. 47): Lot 803 by deed of April 13, 1897, 
to Charles W. Richardson, consideration $3,300; Lot 
802, May 3, 1899, to Charles W. Richardson and Amy 
Small Richardson, “as joint tenants and not as ten¬ 
ants in common,” consideration $1,66S; parcel 59/4, 
July 12, 1911, Angeline Hillyer to Charles W. Richard¬ 
son; Lots S04, 808 and 809, July 28, 1916, to Charles 
W. Richardson, consideration $16,882.45; Lot S06, July 
10, 1917, to Charles W. Richardson and Amy S. Rich¬ 
ardson as joint tenants. Lots S03, 804, 808 and 809, 
which had been conveyed to decedent alone, on Octo¬ 
ber 31, 1922, were conveyed by decedent and petitioner 

to Grace Berrv and the same date Grace Berrv con- 

* » 

veved the same four lots to Charles W. Richardson 
* 

and Amy Small Richardson as joint tenants. By deed 
of January 27, 1926, John H. Wright and wife con¬ 
veyed Lot 801, formerly part of parcel 59/14 to de¬ 
cedent and petitioner as tenants by the entirety, (pp. 
46-7.) 

Petitioner testified that some of the deeds to the 
Grant Road property were made out in the doctor’s 
name alone bv mistake and when he found it out “he 
had it changed; had it made in their joint names.” 

The petitioner used her talents in improving and 
beautifying the grounds around the Grant Road home 
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place. Three realty experts, Doyle, Shreve and Jones, 
who testified as to valuations, testified that they valued 
the home site bought in 1896 and enough land adjoin¬ 
ing to make uj) 5 acres because of this landscaping 
and beautifying at $9,000 or thereabouts jan acre 
against $6,000 to $6,500 an acre for the rest of the 
Grant Road property, (pp. 56-7) 

When the Small farm was sold in 1925 and petition¬ 
er’s share was placed by decedent in his personal ac¬ 
count after spending the major part in redeeming the 
Duxbury place from its remaining mortgage and re¬ 
maining part was used in improving the Grant Road 
place, (pp. 52; 61-2) 

Of the early investments made with the monies of 
petitioner and decedent one was the purchas^ of the 
corner of 18th Street and Columbia Road on advice of 
decedents father (p. 59). Petitioner and decedent had 
sat down and calculated what they had and would 
have, petitioner had said she thought they dare buy 
and it was bought for them by decedent’s father and 
they realized a very large profit, selling for $50,000. 
(p. 59) 

Witness Dovle of Fisher & Co. testified thci sale of 
* 

18th and Columbia Road, the Knickerbocker theatre 
site was in 1919 and the price $50,457.15. (p. 56) 

THE CONNECTICUT AVENUE PROPERTY. 

No. 1337 Connecticut Avenue was bought Rpril 24, 
1901, by deed conveying same to Charles W. Richard¬ 
son and Amy Small Richardson as joint tenants and 
not as tenants in common, (p. 46.) The consideration 
was $18,900, of which $14,175 was represented py three 
deed of trust notes signed by both as joint and several 
makers and reciting that they “ jointly and severally 
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promise to pay the same.” (pp. 47-S) The release 
of the trust ran to both. Bv deed of Mav 7, 1903, and 
recorded Feb. 25, 1904, there was conveyed to Charles 
IV. Richardson only a strip 4*4 inches wide adjoining 
the 1337 Connecticut Avenue lot. 

THE DUXBURY PROPERTY. 

By deed of January 6, 1923, property in Duxbury, 
Mass., was conveyed by Sanford C. Winsor to Charles 
W. Richardson and Amy Small Richardson as joint 
tenants. Mr, Doyle of Fisher & Co. testified that they 
sold the small farm out Rhode Island Avenue for the 
Small heirs for $160,000, dealing with John H. Small 
(note: a brother of petitioner) and Dr. Richardson. 
One third of the net balance was turned over to Dr. 
Richardson trustee, (p. 55) This was in July, 1925. 

Mrs. Goranson testified that the latter part of July, 
1925, she handled this Rhode Island Avenue sale as to 
Dr. Richardson’s trustee part. There was deposited a 
total of $49,366.66 in a special trustee account and de¬ 
cedent paid over their share to other females of the 
Small family than Mrs. Richardson and invested a 
large part for them in a home. The share of peti¬ 
tioner she, Mrs. Goranson, deposited to the doctor’s 
personal account in the Union Trust Company amount¬ 
ing to $7,669.46. Dr. Richardson approved an account 
she drew up of the division. Of the $7,669.46 $5,000 
odd was used to pay off a note at Duxbury and there 
was offered in evidence a receipt of the Old Colony 
National Bank of $5,023.33 received from Dr. Richard¬ 
son for account of Sanford Winsor the first few davs 
in August, 1925. The bank account of Dr. Richardson 
shows the deposit of this sum and the withdrawal, 
(pp. 64-5) 
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SALES OF THE FOUR PIECES OF REALTY OF 

THE SMALL ESTATE. 

' 

By Mr. Doyle of Fisher & Co., who prdduced the 
original settlement sheets, it was proved that Febru¬ 
ary 9, 1910, 1227 New York Avenue wa^ sold for 
$15,000 cash, of which one third or $4,822.6^ after ad¬ 
justments was sent to Dr. Richardson, as trustee for 
devisees under the will of petitioner’s father;! that 14th 
and G was sold by the Small heirs to the Federal Na¬ 
tional Bank for $255,000, of which one third or $62,- 
664.80 in money and notes was paid to Dr. Richardson 
trustee. That the Small Farm was sold for $160,000 
and one third of the net balance turned over to Dr. 
Richardson trustee, $8,000 being retained to await spe¬ 
cial assessments. That January 6, 1926, sale was made 
of 1216 New York Avenue for $27,000 and $1,351.56 
cash and deferred purchase money notes of one third 
of $22,000 sent Dr. Richardson trustee. Aljl of peti¬ 
tioners one sixth share of the amounts turned over to 
Dr. Richardson as trustee was in turn drawif out and 
deposited in the personal account of Dr. Richardson 
and commingled with his professional earnings. 

UNION TRUST COMPANY STOCK VALUATION. 

At the time of Dr. Richardson’s death there were 500 
shares of stock in the Union Trust Company of Wash¬ 
ington in his name. The total outstanding shares were 
20,000. (p. 66) The total number of shares trans¬ 

ferred in the year 1929 were 142. It was listed on the 
Washington Stock Exchange but the vice president, 
formerly secretary of the exchange, and familiar for 
more than a decade, testified that the stock n^ver had 
been active on the exchange during seven or eight 
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years, (p. 66) Through 1929 virtually all the sales 
were on the exchange, (p. 67.) The records of the 
exchange sho\yed sales of 20 shares in July. 1929, at 
$335 a share, in August 13 shares at $325 and $335 
and in September 15 shares at from $320 to $330. A 
quotation lot on the exchange was ten shares. 

The book value of the stock on August 15, 1929, was 
$161.78 and on September 16, $161.38 the vice president 
of the company, George Fleming testified. It was im¬ 
possible, he said, to dispose of a block of 500 shares at 
that time. 

Asked on cross-examination why impossible Mr. 

Fleming testified because the exchange was a small one 

and not manv securities were traded in. The shares 
* * 

would have had “to be sent out a little at a time, sold 
off the board privately”. In 1928 and 1929, 8 per cent 
regular and 3 per cent extra dividends were paid in 
each year. Some stocks on the exchange were pro¬ 
tected and at times prices went pretty high. He did 
not think any of the bank stocks paid more than 3 or 
3% per cent. 

Y. E. Booker, vice president and formerly secre¬ 
tary of the Washington Stock Exchange and familiar 
with its operations for 15 years, testified there had not 
been an average of 50 shares of any bank stock sold 
on the exchange in a month, and that virtually all sales 
were on the exchange. He did not think it possible to 
have disposed of large blocks of Union Trust Company 
stock even to people in the trust company. 

Assuming a book value of $161 and some cents and 
basing his testimony also on actual sales and given a 
reasonable time to dispose of a block of 500 shares 
witness when asked the fair market value replied that 
if over a period of one to three months he “could have 
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gotten somewhere between 250 and 270 a share for 500 
shares I would have been doing very well”. 

On cross-examination witness testified that the banks 
wanted to keep their stocks at a high point aqd made 
an effort to bid the banks own stock up “unles^ a good 
deal of stock was passing over the market”, ^n 1929 
local Washington bank stocks sold high. 

The original estate tax return filed by the executrix 
August 9, 1930, was put in evidence by the!United 
States showing the 500 shares had been returned at 
an estimated market value at death of $160,0|)0, this 
being the $320 a share shown on the sales shdets for 
small lots at the time of death. 

ARGUMENT. 

Section 302 of the Revenue Act of 1926 so far as 
here material provides: 

“The value of the gross estate of the decedent 
shall be determined by including the value at the 
time of his death of all property, real or personal, 
tangible or intangible, wherever situated— 

(a) To the extent of the interest therein of the 
decedent at the time of his death; 

(e) To the extent of the interest therein jield as 
joint tenants by the decedent and any othir per¬ 
son, or as tenants by the entirety by the decedent 
and spouse, * * * except such part thereof as 
may be shown to have originally belonged to such 
other person and never to have been received or 
acquired by the latter from the decedent for less 
than an adequate and full consideration in money 
or money’s worth: Provided, That where such 
property or any part thereof, or part of tljie con¬ 
sideration with which such property was acquired, 
is shown to have been at any time acquired tjv such 
other person from the decedent for less than ar 
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adequate and full consideration in money or 
money’s worth, there shall be excepted only such 
part of the value of such property as is propor¬ 
tionate to the consideration furnished by such 
other person. 

##*#***** 

(h) Except as otherwise specifically provided 
therein subdivisions (b), (c), (d), (e), (f), and 
(g) of this section shall apply to the transfers, 
trusts, estates, interests, rights, powers, and re¬ 
linquishment of powers, as severally enumerated 
and described therein, whether made, created, aris¬ 
ing, existing, exercised, or relinquished before or 
after the enactment of this Act.” 

The first question to be decided under the taxing act 
is “what was the interest of the decedent” in the es¬ 
tate at his death. 

As counsel view the matter so far as onlv one half 

* 

of the property left on death being taxable it is imma¬ 
terial whether the petitioner acquired a one half in¬ 
terest by gift or by virtue of a performed contract, in 
view of the pronouncement, made since the hearing of 
the controversy before the Board of Tax Appeals by 
the Supreme Court in Griswold vs. Helvering, 290 
U. S. 56. 

But, inasmuch as counsel will argue whether even 
a half interest is taxable, and whether the whole es¬ 
tate is not free from taxation since, by contract, peti¬ 
tioner acquired the right thereto, including the possi¬ 
bility contingent upon surviving her husband, long 
prior to the passage of any taxing acts the question 
presents itself, was there an enforcible agreement 
for valuable consideration whereby in his lifetime peti¬ 
tioner was entitled to and could have compelled recog- 


nition of right to an equal interest had Dr. Richard¬ 
son sought to defeat her right. 

It is our contention that the record is clear jand in¬ 
contestable in support of the finding of Member Van 
Fossan that there was such a contract. It is significant 
that this was the conclusion of the member jiearing 
the testimony and seeing the witnesses. The jrule on 


this point is that presumptively so far as weigh! of tes¬ 
timony goes the conclusion reached on a matter of fact 
by the presiding officer at a trial without jury! is cor¬ 
rect and that a decided burden rests on the opposing 
party of controverting the conclusion. But, in the in¬ 
stant case, the weight is all one way, there is no con¬ 
troverting evidence and none in impeachment | of the 
evidence adduced on petitioners behalf. 

The record shows an agreement between htisband 
and wife at the outset of their married life that there 
should be an equal business partnership in which each 
should contribute his and her time, skill and energy in 
the acquisition of an estate, that each performed to 
the satisfaction of the other and that the husband 
acknowledged to several disinterested witnesses the 
agreement and its performance. That this w^s com¬ 
petent and compelling testimony the Supreme Court 
held long before there were succession taxing acts in 
Stickney vs. Stickney , 131 U. S. 227. By irrefuted and 
irrefutable evidence it is shown that the wife under 
the arrangement placed in his hands for joint invest¬ 
ment monies of her own when they married and this 
and other monies to a shown total of between ^20,000 
and $25,000 is established to have been turned ofver by 
her to him and used in the acquisition of properties 
and liquidation of indebtedness incurred on saine for 
which they both were jointly and severally liable. 
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They had the right of their own volition to engage in 

the joint adventure. Xo question arising of denial of 

such a joint adventure by him in his lifetime and on 

the contrarv the husband affirming and acknowledging 

it to disinterested witnesses there is no occasion or 

right in the courts to measure the relative abilities, 

services and contributions of each. Thev were free to 

* 

make their own agreement. The Board of Tax Ap¬ 
peals majority opinion erred in saying it was not 
proven what part of her money went into particular 
property nor what was its propotionate part thereof. 
Likewise it erred in saying petitioner did not testify 
to particular sales or their amounts. The proceeding 
was not a suit in accounting. It was immaterial. All 
that was required to be proved was a joint agreement 
or business adventure and recognition bv decedent 
that the arrangement was one of equality between the 
two. 

Bronson vs. Brady, 28 App. D. C. 250-62 holds that 
in the District of Columbia the statutes ‘ 4 authorize 
contracts between, or gifts from, husband to wife, ex¬ 
cepting only property acquired by the wife from her 
husband in prejudice of the rights of his creditors.” 

Notes vs. Snyder, 55 App. D. C. 233, holds : 

“A wife mav lawfullv enter into contracts with 
her husband and may sue her husband at law (or 
equity a fortiori) upon such contracts.” 

Edward M. Stickney et al, vs. Jeannie K. Stickney , 
131 U. S. 227: 

“1. By the Married Woman’s Act of April 10, 
1869 (chap. 23, 16 Stat. 45), in the District of Co¬ 
lumbia, a married woman becomes as absolute 
owner of her separate property as though she were 
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unmarried, and should have the same protection, 
through her own evidence, as a feme solej; and she 
may testifv to directions to her husband Ito invest 
her moneys in her name. 

“2. Since the passage of the Married AVoman’s 
Act, there is no presumption that a! married 
woman intended to give to her husband the monev 
she placed in his hands, any more than a gift would 
be inferred from a third person who in ljike man¬ 
ner deposited money with him. 

“3. Whenever a husband acquires possession of 
the separate property of his wife, whether with or 
without her consent, he must be deemed to hold it 
in trust for her benefit, in the absence of any direct 
evidence that she intended to make a gifi; of it to 
him. 

“4. The mere possession of it by the husband is 
no proof that the title has passed from th^ wife to 
him. After it has been shown that the joroperty 
accrued to the wife by descent from her father’s 
and brother’s estates, the presumption necessarily 
is that it continued hers. 

“5. In such a case it lies upon one who asserts 
it to be the property of the husband to prove a 
transmission of the title, either bv gift or contract 
for value.” 

Ellis vs. Ellis, 51 App. D. C. 383, was a case where 
when Ellis married his wife he was without means and 
earning a very small weekly wage as a cook. $he took 
in roomers and washings. They saved enough to open 
up a restaurant which they conducted for sonie years. 
The business so prospered that they were able to buy 
the house next door to the restaurant, payinjg $3,000 
cash toward the purchase price of $5,500. Tjiey con¬ 
tinued in the business five years longer whbn Ellis 
died, by which time the house had been fully paid for, 
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there was nearly $6,000 on deposit and they had $1,200 
of personal property. During all these years she had 
done a large share of the work. 

Evidence was adduced that, the husband before 
death had said that they were copartners and that at 
the death of either the one living would get the prop- 
ertv. He had been made the suggestion he said, when 
they bought the house that they should buy it jointly 
but he had not done it because it might hurt his busi¬ 
ness and he might not be able to get credit and it would 
be hers anvhow if she should outlive him. 

Ellis died without making a will and the wife brought 
suit to enforce the agreement. This court held that the 
evidence was clear that the property was accumulated 
through the joint efforts of husband and wife; that 
there was an agreement and understanding that the 
venture was to be joint. The court sustained her right 
to the property * 4 upon the equities arising out of the 
acts and conduct of the parties subsequent to the mak¬ 
ing of the original agreement. ” 

Flaherty vs. Columbus, 41 App. D. C. 525. 

In this case| Flaherty and his wife when married 
were poor but she had $637 in bank. She turned her 
monev over to him to buv a saloon business. Shortlv 
before his death when a suggestion was made that he 
better fix up his affairs and make a will he replied: 
‘ 4 There is nothing to fix. We both worked together. 
It was as much hers as mine.” 

A controversy arising this court held that the saloon 
business constituted an estate bv the entireties. 

As to one half only being taxable the law is that even 
had the real estate been deeded to petitioner by gift 
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from decedent before any taxing, statutes and | estates 
in joint tenancy created where the realty 4 4 originally 
belonged” to the husband and she had contributed 
nothing to its acquisition the succession tax cbuld be 
on only one half, the husband dying first and t^ie wife 
surviving. A fortiori if a contract valid in law for a 
one half interest and right of survivorship. 

In Grisivold vs. Helvering, 290 U. S. 56, as tjhe rec¬ 
ord below shows the property originally had belonged 
to the husband and by him a joint or entireties ten¬ 
ancy had been created in 1909. The husband jdied in 
1923. In the return none of the value of the joint es¬ 
tate was included for taxation. The Board taied one 
half. Both sides appealed but later the Commissioner 
dismissed his appeal. The lower court affirnjed the 
board’s taxation of one half. The Supreme Court up¬ 
held the taxation of one half saving, 290 U. S. 50: 

l 

44 Under the statute the death of the decddent is 
the event in respect of which the tax is laiq. It is 
the existence of the joint tenancy at that tiijie, and 
not its creation at the earlier date, which furnishes 
the basis for the tax. By the judgment unper re¬ 
view, only half of the value, that is to sdiy, the 
value of decedents interest has been included!, leav- 
ing the survivors interest unaffected. After the 
creation of the joint tenancy, and until his death, 
decedent retained his interest in, and control over, 
half of the property. Cessation of that interest 
and control at death presented the propef occa¬ 
sion for the imposition of a tax.” j 

It held the claim of retroactivity without substance 
since the tax was laid in respect to an event yet io hap¬ 
pen. As to the Knox vs. McElligott case, 25$ U. S. 
546, it held the distinction was that there an attempt 
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had been made to impose a tax on the half of the sur¬ 
vivor as well as the half of the decedent and said such 
was to apply the tax retroactively as to the surviving 
half. 

In Lee vs. Commissioner of Internal Revenue , 61 
App. D. C. 33, this court held that an inheritance tax 
is imposed upon the transfer of property at decedent’s 
death, measured by the value of the interest trans¬ 
ferred or ceasing at death. It held that in the Lee 

case bv the death of Robert E. Lee and a devise bv him 
** * 

of this property to his widow and brother pursuant to 
a power granted him by his father General W. H. F. 
Lee his death had resulted in vesting his widow with 
the decedent’s estate for life and remainder thereafter 
in his brother and that to the extent or value of these 
additional rights a succession or death tax was due. 

In Safe Deposit & Trust Co. vs. Tait f 3 Fed. Supp. 
51-9 there was an elaborate discussion of three tax 
propositions, of which the third has direct application 
to the instant case. 

The third controversv had the following facts: 

Bowles bought “Westburn,” a country estate, in 1910 

in the name of himself and wife, creating an estate by 

the entireties, They joined in 1920 in a sale and the 

cash was invested by a trust company in U. S. Victory 

negotiable notes, and these in turn in 1921 were sold 

and the proceeds invested in Baltimore City Stock, 

“the written certificate therefor being issued in the 

names of Mr. and Mrs. Bowles as joint tenants.” The 

court said it was indisputable the nature of the title to 

“Westburn” was a tenancv bv the entireties and so of 

• • 

the Victory notes but that through possibly an inad¬ 
vertence the Baltimore City Stock was issued as “joint 
tenants.” It said in Maryland there was a difference 
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between these two tenancies (which there is npt in the 
District of Columbia as to real estate under pur deci¬ 
sions). 

The court said there were three views to takj}: 1, that 
the city stock could not be taxed at all; 2, that it must 
be included at its whole value, and 3, that i|t should 
be taxed at one half its value. 

The court said the government’s contentioij for tax 
at its whole value was that the date of acquisition must 
be fixed as of the date of acquisition of the Baltimore 
city stock but its history traced to 1910 to show it was 
wholly paid for by decedent (note: This would not be 
true of the history of the Richardson realty). 

The court said the government’s contention com¬ 
pelled a retrospective operation be given the [Revenue 
Act of 1921 and that it was insisted the Tyler case so 
held in holding death was the i ‘generating source” of 
the property rights of the surviving joint tenant and 
put the emphasis on the date of death and rendered 
“unimportant the date of acquisition of the property 
and the vesting of rights prior to the act.” 

The court said it could not accept this view since in 
the Tyler case the court had plainly delimited the 
exact point for decision by saying “In each pase the 
estate was created after the passage of the applicable 
act, and none of the property constituting it h<|d, prior 
to its creation, ever belonged to the surviving spouse.” 
The Tyler ease seemed, said the court, to involve no 
question regarding retrospective legislation. The 
Gwinn case had not altered this because the 1924 act 
was expressly retroactive and in Heiner vs. ponnan, 
285 U. S. 350, it was said a very different casje would 


be presented if the taxed gift “were made before the 
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enactment of the taxing statute and many years before 
the death.’’ 

The court rejected the government’s contention. It 
rejected the contention there could be no tax on the 
ground that while tenancies by the entireties could not 
be made subject to partition or the debts of one of the 
two parties, in Maryland joint tenancies could be par¬ 
titioned and subjected to debts of only one—which is 
not true in the District of Columbia. 

The third view the court said it would adopt, 
namely, that only one half was taxable as when the 
1921 purchase was made the wife had a half interest 
in proceeds and income during the joint lives of her¬ 
self and husband and in the change of form of pro¬ 
ceeds had contributed “a fair consideration in monev 
or monevs worth.” 

As to any argument that may be attempted on be¬ 
half of the Commissioner that in anv event some of the 
property, especially that in Duxbury, had been ac¬ 
quired and created after enactment of taxing statutes 
it suffices to say that such properties including acquisi¬ 
tion of Duxbury and its debt liquidation immediately 
after decedent received petitioner’s part of the pro¬ 
ceeds of sale of the Small farm were acquired by both 
at the time of purchase and by the entireties pursuant 
to the original agreement that each should contribute 
money and services and each own an equal interest 
with right of survivorship. To attempt to segregate 
and tax the whole of such later acquired properties 
would be to tax petitioner’s half on the basis of de¬ 
cedent’s death. This would be spoliation. 

Heiner vs. Donnan , 285 U. S. 312-26, holds: 

‘‘That a federal statute passed under the tax¬ 
ing power may be so arbitrary and capricious as 


to cause it to fall before the due process of law 
clause of the 5th Amendment is settled.’'’ 

‘‘In Hoeper vs. Tax Commission, 284 TjJ. S. 24S, 
we held: ‘We have no doubt that, because of the 
fundamental conceptions which underlie Jour sys¬ 
tem, any attempt by a state to measure t^ie tax on 
one person’s property or income by reference to 
the property or income of another is contrary to 
due process of law as guaranteed by jthe 14th 
Amendment. ’ 

“To measure the tax on A’s property t)y imput¬ 
ing to it in part the value of the property of B is 
a result which both the Schlesinger anc| Hoeper 
Cases condemn as arbitrary and a denial of due 
process of law. Such an exaction is not i taxation 
but spoliation. It is not taxation that govern¬ 
ment should take from one the profits and gains 
of another.” 

I 

IS ANY PART OF THE ESTATE TAXABLE? 

Do the Tyler, Gwinn, Springfield Bank arid Trust 
Company Cases Compel This? Or is it Siill Open 
to Contention That Where There is a Contract 
Anteceding by Long Time the Taxing Statutes 
Vesting the Whole Estate in Petitioner ()n Death 
of her Husband it is Retroactive and Constitu¬ 
tionally Forbidden to Tax the Wife on ViThat the 
Early Contract Provided Should be Hers? 

That it would be clearly arguable the entire estate 
would be exempt from succession tax under the Con¬ 
stitution were the question in this Court Unembar¬ 
rassed by prior decisions there can be no dispute. The 
serious question that confronts counsel is the language 
used in certain Supreme Court cases distinguishable 
on facts and law of the jurisdiction as to tenancies by 
the entireties from the instant cause. 
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That long prior to the taxing statutes and hence 
without any purpose of evasion of tax Dr. Richardson 
and his wife entered into a joint adventure or partner¬ 
ship whereby each would have a half interest in the 
estate created with right of survivorship counsel be¬ 
lieves clear. Likewise that each performed his and her 
part of the agreement and each so recognized is ap¬ 
parent. That petitioner performed over a long period 
of years exceedingly valuable services enriching the 
estate is not to be gainsaid and the proof is clear to a 
demonstration that pursuant to the contract she made 
substantial payments of moneys of her own to de¬ 
cedent. Also that the agreement was carried out bv 
purchase of valuable realty in their joint names as 
joint tenants or tenants by the entireties. And it is 
also proved without contradiction that through her and 
by her directions the real estate was improved; that 
as to unbuilt-on land its value was increased from 
$6,000 or so an acre to $9,000 an acre where land¬ 
scaped and beautified through petitioner’s abilities, 
skill and energy. 

Does his death, being the thing contemplated, a 
survivorship, in the contract between them, notwith¬ 
standing its happening subsequent to the taxing acts, 
give to her a vested contingent right or expectancy not 
subject to taxation on his death on the ground it would 
be a retroactive or retrospective impairment of con¬ 
tract? 

Counsel must admit frankly to the court that there 
is much in the language as to generating source and 
reasoning of the Supreme Court in several cases that 
militates against petitioner’s entire freedom from lia- 

bilitv to succession tax. 

•» 


It is, however, to be said that in each of the Supreme 
Court cases the facts and the law of the state of situs 
of the property was different from that of the instant 
case. None of these cases arose or was founded on 
contract between decedent and beneficiary but On gift. 
Likewise in none of the states, except to a considerable 
extent Maryland, which however differentiates between 
joint tenancies and tenancies by the entireties, are 
the legal incidents of joint tenancies and tenancies by 
the entireties the same as in the District of Columbia. 
These legal incidents and also the gift feature <|nd the 
dates of creation of joint tenancies are marked in the 
reasoning of the opinions announcing the conclusions 
of the Supreme Court. 

Under the laws of the District of Columbia th^ inter¬ 
est of the defendant in the Grant Road, Connecticut 
Avenue and Duxbury, Mass., properties was an in¬ 
divisible half interest not subject to divestiture with¬ 
out her consent in anv manner whatsoever and with 

•> 

right of survivorship. Except the Duxbury property 
substantially all of the property (and all the pjropery 
of much value), was placed in joint tenancy pr ten¬ 
ancies by the entireties long prior to the taxing statutes 
enactments, pursuant to a valid enforcible agreement, 
and with right of survivorship vested in the longest 
liver. 

In equity the same was true as to those parcels of 
the Grant Road property inadvertently placed in de¬ 
cedent’s name and later on the error corrected and 
bv deeds through Mrs. Berrv vested in decedent and 
petitioner by the entireties. 

Where a husband purchases property as agent of 
his wife and with her money and then causes the prop- 
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erty to be deeded to himself he holds the property in 
trust for her. 

And it it be on an understanding between them and 
there is a commingling of funds the trust relation ex¬ 
ists according to the understanding. See Stickney vs. 
Stick)icy, supra. 

In Settle vs. Settle, 56 App. I). C. 50, this court held 
that deeds conveying land to husband and wife and 
the survivor of them as joint tenants create an estate 
bv the entireties whereas similar deeds would only 
create as between other parties than husband and wife 
a joint tenancy. It held, therefore, that there could 
not be a partition decree in a suit by the husband to 
obtain partition of such land from his wife. 

In American Wholesale Corporation vs. Aronstein, 
56 App. I). C. 126, the court went a logical step fur¬ 
ther. Aron Aronstein with his own money had bought 
a piece of property for his business and another piece 
as an investment and while solvent created in these 
properties a tenancy by the entireties with his wife. 
Three vears later he incurred indebtedness to the gro- 
eery company. Suit was brought by the grocery 
creditor seeking inter alia to subject Aronstein’s inter¬ 
est to its claims. This court held that under the doc¬ 
trine of estates bv the entireties neither husband nor 
wife could convev anv interest to a stranger without 
the consent of the other; nor could either enforce par¬ 
tition without the other’s consent; nor mortgage an in¬ 
terest ; nor was a judgment against the husband a lien 
on the land nor could his interest be sold under execu¬ 
tion. Also that they both could convey to a purchaser 
free and clear from the judgment against one. Further 
the court held that their joint deed would pass title 
free from the effects of bankruptcy proceedings and 


free from any contingent interest in the bankruptcy 
trustee in the event the husband judgment debtor sur¬ 
vived his wife. 

Nichols vs. Coolidge, 274 U. S. 531, is very decidedly 
in favor of appellant, both in the conclusion reached 
and in the reasoning whereby the court reached its con- 
elusion. In that case the Coolidges, owners of valu¬ 
able real and personal property, in 1907 transferred 
without consideration to trustees who agreed to pay the 
income to the settlors or survivor of husband and wife 
and thereafter to distribute the corpus among their 
children, with power in the trustees of sale and rein¬ 
vestment. In 1917 the Coolidges assigned to the chil¬ 
dren their entire interest in the property including in¬ 
come therefrom. A month later by deed the Coolidges 
gave their two residences to their children and the 
grantees contemporaneously leased to the parents for 
one year with nominal rental and provision for annual 
“renewals until notice to the contrary. All parties 
understood that renewals would be made if either les¬ 
see wished to occupy the premises.” 

The government undertook to tax the estate after 
death. The trial court held the transfer of the resi¬ 
dences in 1917 was absolute and the right to possess 
or enjoy them did not depend upon death ijmd that 
their value constituted no part of the gross estate. The 
court also held that under the statute the value of the 
property conveyed to the trustees in 1907 or Resulting 
therefrom must be included in the gross estate, jbut that 
“as thus construed the Act went beyond the i\ower of 
Congress.” 

The court said that what was being taxed was “not 
a tax upon a residue, it is a tax upon a transfer of his 
net estate by a decedent”; not a tax on “the interest to 


which some person succeeds on a death but the interest 
which ceased by reason of the death/’ 

It said the conveyance bv Mrs. Coolidge to trustees 
“was in no proper sense testamentary, and it bears 
no substantial relation to the transfer by death. The 
mere desire to equalize taxation cannot justify a bur¬ 
den on something not within Congressional power.” 

The Court further said: 

“Certainly, Congress may lay an excise upon 
the transfer of property by death reckoned upon 
the value of the interest which passes thereby. 
But under the guise of reaching something within 
its powers Congress may not lay a charge upon 
what is beyond them. Taxes are very real things 
and statutes imposing them are estimated by prac¬ 
tical results.” 

“Under the theory advanced for the United 

* 

States, the arbitrary, whimsical and burdensome 

character of the challenged tax is plain enough. 

An excise is prescribed, but the amount of it is 

made to depend upon past lawful transactions, 

not testamentary in character and bevond recall. 

• » 

Property of small value transferred before death 
mav be worth an enormous sum at the death.” 

“This court has recognized that a statute pur¬ 
porting to tax may be so arbitrary and capricious 
as to amount to confiscation and offend the 5th 
amendment. And we must conclude that the 
statute here under consideration in so far as it 
requires that there shall be included in the gross 
estate the value of property transferred by a de¬ 
cedent prior to its passage merely because the 
conveyance was intended to take effect in posses¬ 
sion or enjoyment at or after his death, is arbi¬ 
trary, capricious and amounts to confiscation.” 

See also Blodgett vs. Holden, 275 U. S. 142, and 
Untermcyer vs. Anderson, 276 U. S. 440. 
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Shwab vs. Doyle , 258 U. S. 529, arose hnder the 
1916 act but what the court said in that case and its 
companion case Knox vs. McElligott, 258 U. S. 546, 
will aid in consideration of later statutes and decisions. 

In the former case one Dickel in 1915 created an in¬ 
vestment trust with the net income to be paijd for life 
to Shwab or on his written order and after Jiis death 
to his six children. Dickel died six days aft^r the es¬ 
tate tax act of September 8, 1916 (39 Stats. 77|7). This 
act levied a tax upon the transfer of the net [estate of 
every decedent dying after the passage of thje act “to 
the extent of any interest therein of which the! decedent 
has at any time made a transfer, or with respect to 
which he has created a trust, in contemplation of or 
intended to take effect in possession or enjovment at 
or after his death,’’ except in case of a bona fide sale 
for value. 

A tax was levied. The government took the position 
(66 Law Ed. 749-750) that the only tax limitation on 
Congressional power was Art. 1, section 8, paragraph 1 
of the Constitution and that the 5th Amendrjnent im¬ 
posed no limitation on the power. This contention is 
of especial significance in view of later decisions. 

The lower courts ruled against the taxation. The 
Supreme Court held the first matter for it tjo decide 
was whether the act had retrospective operation. It 
said there must be clearness of declaration “wjien bur¬ 
dens are imposed upon completed and remote trans¬ 
actions, or consequence given to them of which there 
could have been no foresight or contemplated when 
thev were designed and consummated” * * * It said 
the act certainly contained “no declaration df retro¬ 
activity, clear strong and imperative”, as the] law re¬ 
quired. The sole test it said according to the [govern- 
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ment “was the date of death of the decedent.” This it 
said had much to allure an administrative officer and 
its simplicity was attractive, but said the court was 
constrained notwithstanding to resolve that the act 
“should not be construed to apply to transactions com¬ 
pleted when the act became a law.” 

In the succession tax case of $alstonstall xs. Salston- 
stall, 276 U. S. 260, and Chase National Bank vs. U . S., 
278 U. S. 327, being an insurance or transfer tax case 
the decision in each case was rested on the ground 
that in the one the settlor had reserved to himself a 
limited right of change of a trust remainder and in the 
other a change of beneficiaries, which possibilities had 
terminated with death so that decease did vest irrevo¬ 
cable rights in the parties taxed and therefore taxes 
were not to be defeated by a claim taxation was illegal 
or retroactive. 

In the instant case as shown there was vested in de¬ 
cedent irrevocable rights not subject to defeasance 
during decedent’s lifetime and sure of maturity if she 
survived the other party to the agreement—a vested 
expectancy. 

Proceeding now to a consideration of the Supreme 
Court cases making against petitioner’s right to full 
freedom from taxation. 

Tyler, et al. vs. United States, 281 U. S. 497, was a 
series of three cases coming from Maryland and Penn¬ 
sylvania. In each case the property involved in the 
succession tax case was held by husband and wife as 

tenants bv the entireties in each case the estate was 
•> 

created after passage of the applicable act; and none 
of the property constituting it had, prior to its crea¬ 
tion, ever belonged to the surviving spouse. In other 
words in all three cases gifts had created the survivor- 


ship. The court held that in each case the staj;e courts 
followed the common law and in legal contemplation 
the tenants constituted a unit, neither could diispose of 
any part of the estate without the other and tjie whole 
continued in the survivor. The courts said! the de¬ 
cisions established a state rule of property t)y which 
the Supreme Court was bound. j 

The court held that the succession tax law Applied; 
that death was the “generating source” froi|n which 
the authority to tax arose and that the transmission or 
receipt of property by reason of the death gav6 a right 
of taxation, “to be measured in whole or in part by 
the value of such rights.” The court held the survivors 
acquired by death a power over the estate not thereto¬ 
fore held, and “important and definite accessions to 
the property rights of the other.” It added,!what is 


very important here, 

“These circumstances, together with the fact, 
the existence of which the statute requires, that 
no part of the property originally had belonged to 
the wife , are sufficient, in our opinion, fo make 
valid the inclusion of the property in the gross 
estate which forms the primary base for the 
measurement of the tax. And in that view the re¬ 
sulting tax attributable to such property is plainly 
indirect.” 


It again dwelt upon the fact that no part of tlje prop¬ 
erty had originally belonged to the surviving spose 
but came as “a pure gift from the other” ajid said 
that this made the tax not arbitrary or capricious. 

The evident and legitimate aim of Congress, it said, 
was to prevent avoidance of a succession tax by dis¬ 
position during the lifetime of the spouse “whq owmed 
the property or wdiose separate funds had been used to 
secure it.” 
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Xo question of retroactivity or restrospectivity was 
involved because, creation of the joint or entireties es¬ 
tate was after enactment of the taxing statutes. 

It is significant that in the Tyler Case the Court cited 
Brushaber vs.| Union Pacific, 240 U. S. 1, 24 and 
Nichols vs. Coolidge, supra , as instances where a later 
tax would be invalid. 

In the succession tax case of Phillips vs. Dime Trust 
and Deposit Co., 284 U. S. 160, the court had before it 
another case wherein creation bv gift of the dead 
spouse of tenancies by the entireties was involved. In 
the first class created the tenancy was created after the 
passage of the succession tax law and it was conceded 
was ruled by the shortly prior decided Tyler case. The 
properties in t)ie second group had been placed in en¬ 
tireties after the passage of the 1916 Revenue Act 
which adopted a system of death taxes including es¬ 
tates bv the entireties but before the Revenue Act of 
1924 became effective. The court held the taxation of 
this group was not arbitrarily retroactive and based 
this conclusion ,on the ground that the knowledge avail¬ 
able before the creation of the estate that it was em¬ 
braced within an established taxing system relieved 
from the condemnation of being retroactive bv the act 
of 1924 inasmuch as it was proper for Congress to en¬ 
act such legislation as would prevent evasion and 
likened the provisions of the later act to gifts made in 
contemplation of death with a view to evading succes¬ 
sion taxes. The third group involved joint bank ac¬ 
counts opened iprior to the 1916 Revenue Act. The 
court decided this group on a matter of burden of 
proof and of evidence. It said the record did not dis¬ 
close whether the bank balances existent in the joint 
accounts when decedent died were made before or af- 
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ter 1916, that as the suit was brought to recover taxes 
already paid the presumption was that they we^e law¬ 
fully assessed and cast on the taxpayer the burden to 
prove the facts which established their illegality and 
that this burden had not been met or a showing made, 
‘‘that the wife had originally owned or paid fjor any 
of the items or presented any facts to support a re¬ 
covers'. ’ ’ 

Gwinn vs. Commissioner of Internal Revenue, 287 
U. S. 224 is decisive of the proposition that at thie most 
a tax can be levied on only one half of the properties 
held as tenants by the entireties. As to the regaining 

* I W 

one half interest, being decedent’s portion, it is appel¬ 
lant’s contention that there is a distinction between 
the Gwinn case and appellant’s. This distinction is 
grounded on the difference in estates by the entireties 
in California and in the District of Columbia. 

The Gwinn case was this: The petitioner Gwinn and 
his mother, residents of California, acquired property 
by equal contributions as joint tenants with thd right 
of survivorship. She died October 5, 1924. 

There was a succession tax levied against the son 
on the mother’s half. His counsel contended that where 
the joint tenancy was created prior to the faxing 
statutes were unconstitutional as applied thereto. The 
Law Edition of Supreme Court reports, 77 L. Ed. 225, 
show the government’s contention was that 1, }t was 
within the power of the decedent joint tenant in his 
lifetime to destroy the right of survivorship and!hence 
that death had given the son surviving additional 
rights; 2, That the death having taken place after 
enactment of the succession tax statutes the death 
brought about additional economic benefits and hence 
the taxation was not void as retroactive. 
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The Supreme Court in its opinion said: 41 Although 
the property here involved was held under a joint 
tenancy with the right of survivorship created by the 
1915 transfer, the rights of the possible survivor were 
not then irrevocablv fixed since under the state laws 
the joint estate might have been terminated through 
voluntary conveyance by either party, through pro¬ 
ceedings for partition, by an involuntary alienation un¬ 
der an execution” citing the California code and deci¬ 
sions. The right to effect these changes in the estates 
it said was not terminated until the co-tenant’s death. 
Cessation of tjhis power after enactment of the Revenue 
Act of 1924 presented it held proper occasion for impo¬ 
sition of the tax since death became the generating 
source of definite accessions to the survivor’s property 
rights. 

The court distinguished the Coolidge and Unter- 
meycr cases because it said: “In them the rights of 
the survivors became finally and definitely fixed before 

I mi m 

the passage of the act—nothing was added as the re¬ 
sult of death.” 

It has been shown already that taxation of peti¬ 
tioner’s half would be spoliation and confiscation and 
void, Knox vs. McElligott, 288 U. S. 546. Heiner vs. 
Donnan, 285 U. S. 312 and Llewellyn vs. Frick, 268 
U. S. 238. 

It mav be here stated that counsel has not overlooked 
the Board of Tax Appeals cases cited in either the 
majority or the dissenting opinion. The fact is, as 
stated by counsel at page 32 of the transcript of rec¬ 
ord, an examination of the Board cases will show the 
majority opinion relies on cases where the joint estate 
in each case either originally belonged to the decedent 
or its creation was a gift from the decedent to the sur- 
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vivor whereas the cases cited in Mr. Van Fossain’s dis¬ 
senting opinion are in each instance cases whefe there 
was a partnership or joint adventure between decedent 
and the survivor. It will be found furthermore on 
examination of Mr. Van Fossan’s citations that in no 
case was there the extent of services and contributions 
either or both, shown in the survivor that it U estab¬ 
lished in the Richardson case were made by t^ie peti¬ 
tioner. 

Coming to the Union Trust Company stock valua¬ 
tions this brief is already so prolonged and the j’acts so 
brief and clear that counsel will forbear to say ipore on 
the facts than that the record clearly evidences the 
impossibility of disposition of the 500 shares at the 
valuation fixed by the board of $320 a share. Mr. 
Booker was conservative when he testified it would 
have been good brokerage to have disposed j of the 
shares at between $250 and $270 a share given Several 
months for the purpose. Of course his answer was on 
the assumption of normal business conditions, jlle did 
not take into account the fact the Court may judicially 
notice as ever-present—a panicky break in shades and 
a world wide depression immediately following Dr. 
Richardson’s death. 

In Ithaca Trust Co. vs. U. S., 279 U. S. 153, Justice 
Holmes said: 

4 ‘The value of property at a given time depends 
upon the relative intensity of the social desire for 
it at that time, expressed in the money that it 
would bring at that time.” 

In Wells Fargo Bank & Trust Co. vs. McLaughlin, 8 
Fed. Supp. 1009, the issue was the fair market} value 
of the East Bay Water Co. in 1917. The physijcal as- 
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sets of the company had a greater actual value than 
the aggregate par value of stock issued to the tax¬ 
payer under an agreement whereby trust certificates 
were acquired Jan. 2, 1917. During 1917 these trust 
certificates were sold bv brokers substantially less 
than par. The only sales of the stock itself in 1917 
were 72 shares sold for par. The government con¬ 
tended the sales of the trust certificates established 
the fair market value of the stock. Held, that under 
all the circumstances of the case the sales at par mea¬ 
sured value. Further held, “where there are no mar¬ 
ket sales of a security to evidence its fair market value, 
the intrinsic value of the securitv may be looked to.” 
Walter vs. Duffy , 287 Fed. 41; Rice vs. Eisner , 16 Fed. 
(2d) 358. 

The regulations of the Board, made following enact¬ 
ment of Section 302 of the Revenue Act of 1926 bv 

mt 

Section 5 of Article 13, Regulation 70 provide: 

“Where there is no active market, the executor 
may, within a reasonable time after death, make 
bona fide sales, and the price received will be ac¬ 
cepted as the value.” 

In Brooks vs. Will-cuts, 9 Fed. Supp. 19-22, the court 
had before it the case of stock in a corporation not 
listed on an exchange and where there were onlv a few 
sales, these being at $135 and $140 a share (p. 21). 
The testimony of sellers who were owners of a large 
part of the stock was that they had sold at $140 a 
share because of need of money and contended that 
this constituted the fair market value. Government 
experts testified that the book value was $198 a share. 
The Commissioner reduced the valuation to $175 per 
share. The taxpayer relied (p. 22) upon the sales 
made. 


The Court said sales made to protect tottering inter¬ 
ests were not the true basis of value. Citing, Estate of 
Fish , 1 B. T. A. 882, Milton vs. Commissioner <& Joseph 
S. Wells Association vs. Helvering , 63 App. D. C. 254, 
the Court said: 

“The value for estate tax purposes should ‘be 
determined upon the basis of the assets underly¬ 
ing the capital stock and the earnings of die cor¬ 
poration 7 . Applying Newell vs. Commissioner, 66 
Fed. (2d) 103, where no sales had occurred the 
Court said ‘book value and earning capacity are 
both important factors in determining market 
value.’ ” 

In Schroth Executrix vs. Commissioner, 5 B. T. A. 
326, where the book value of the bank stock ^vas not 
shown, and the dividend rate in the year of de^th was 
15 per cent and for some years previously liad run 
from 16 to 24 per cent and sales had been made of ten 
shares at $250 the Commissioner fixed a valuation of 
$300 per share, the Executrix contended for $175 per 
share, the Board fixed a valuation of $225 per s|hare. 

Schoenheit vs. Lucas, 44 Fed. (2d) 476, involved 
among other complicated issues a question of valuation 
of stock in a close corporation. The opinion shows that 
the Court (pp. 491-2) gave much consideration to the 
book value but finding uncertainty as to the basis of 
the board’s calculation remanded the matter for fur¬ 
ther determination by the board. 

There are two recent opinions by this court having a 
bearing on determination of value of the Unioii Trust 
Company stock. In Crawford vs. Helvering , 63 App. 
D. C. 140, the Court was dealing with an unlisted and 
inactive stock. It said: 
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“It is generally said bv most of the courts which 

have had to deal with the subject that there is no 

definite formula bv which to determine fair mar- 

ket value as that term is used in the tax statutes. 

The question, as all agree, is necessarily one of 

fact to be determined bv the evidence. In manv 

* * 

cases it is said to be the price which a ready buyer 
not compelled to buy would pay and a ready seller 
not compelled to sell would take. But after all, 
the question of fact is to be determined from the 
circumstances. If property is exchanged for other 
property and the property received in exchange 
lias a money value, various methods may be 
adopted to establish market value. Actual sales 
may be shown, as may also intrinsic value; book 
value may be considered, as also earning capacity. 
These are all elements which tend to the ascertain¬ 
ment of fair market value, and when considered 
together or singly, may establish the fact. ” 

In the same volume pages 254-6, the Joseph S. Wells 
Association vs. Helve ring, the court was dealing with 
shares held almost exclusively bv two families, rarely 
sold but paying 6 per cent dividends from 1923 to 1928. 
The Court said, so far as here pertinent, 

“There are two recognized methods of ascer- 
taining market value. The price may be estab¬ 
lished ini the case of corporate stocks by showing 
the standardized price which it has in a market 
where it is dealt in by many persons, and in a large 
number of transactions.’’ 

In the instant case the transactions were few, the 
market price available only for a very limited number 
of shares, the book value low as compared with this 
price and a rgal expert dealer testifies what he might 


have done with a large block and reasonable time to 
sell all. J 

It is submitted that taxation being a practical mat¬ 
ter and the evidence of Mr. Booker being uncontra¬ 
dicted, being fair and well based on appropriate ele¬ 
ments of valuation his testimonv of 250 to 270 for 500 
shares should be followed. 

Respectfully submitted, 

Chas. H. Merillat, j 
Attorney for Petitioner. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6425 

Amy S. Richardson, Executrix of the Estate of 
Charles W. Richardson, Deceased, petitioner 


Guy T. Helverixg, Commissioner of Internal 

Revenue, respondent I 


O.V PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES HOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 


The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R. 19428), 
which is officially reported in 31 B. T. A. 245. ! 


JURISDICTION 


This appeal involves estate taxes (date of death 
August 25, 1929) in the sum of $22,745.87, and is 
taken from a decision of the Board of Tax Appjeals 


entered on November 15, 1934 (R. 36 - 31 ). The 
petition for review was tiled January 17, 1935 
(R. 38-43), pursuant to the provisions of the Reve¬ 
nue Act of 1926, e. 27, 44 Stat. 9, 109-110, Sections 
1001,1002,1003, as amended by Section 1101 of the 
Revenue Act of 1932, c. 209, 47 Stat. 169, and Sec¬ 
tion 519 of the Revenue Act of 1934, c. 277, 48 Stat. 
680. Stipulation for review by this Court was tiled 
January 17, 1935 (R. 37). 

QUESTIONS PRESENTED 

A. Prior to 1916, a husband and wife held prop¬ 
erty either* as joint tenants or tenants by the en¬ 
tirety. Some of the property was conveyed to 
them jointly, while the husband in other instances 
had conveyed a joint legal interest in the property 
to the wifei Upon the death of the husband in 
1929. the wife qualified as executrix under his will. 
The Board decided that under Section 302 (e) of 
the Revenue Act of 1926, the entire value of the 
property held jointly or by entirety was includable 
in the gross estate of the decedent. 

I. Does the evidence justify findings by the 
Board that the wife had neither furnished a certain 
proportionate part of the consideration with which 
any of the property was purchased, nor had she 
paid her husband an adequate consideration in 
money or money’s worth for the interests acquired 
directly from him? 

II. May Congress constitutionally require the in¬ 
clusion of any portion of the property acquired 
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jointly or by the entirety prior to 1916 in the gross 

estate of the decedent ? 

! 

B. Is the valuation by the Board of 500 shares of 
the capital stock of the Union Trust Co. of tjie Dis¬ 
trict of Columbia at $160,000, or $320 perl share, 
justified under the evidence? 

STATUTES INVOLVED 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

i 

Sec. 302. The value of the gross estate of 
the decedent shall be determined by includ- 
ing the value at the time of his death of all 
property, real or personal, tangible [or in¬ 
tangible, wherever situated— 

(a) To the extent of the interest therein 
of tlie decedent at the time of his death; 


i 

(e) To the extent of the interest therein 
held as joint tenants by the decedent and 
any other person, or as tenants by tjie en¬ 
tirety by the decedent and spouse, or de- 
posited, with any person carrying cjn the 
banking business, in their joint names and 
payable to either or the survivor, Except 
such part thereof as may be shown tci have 
originally belonged to such other person and 
never to have been received or acquired by 
the latter from the decedent for less than an 
adequate and full consideration in moijey or 
monev’s worth: Provided , That where such 
property or any part thereof, or part 6f the 
consideration with which such property was 
acquired, is shown to have been at any time 
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acquired by such other person from the de¬ 
cedent for less than an adequate and full 
consideration in nionev or money's worth, 
there shall be excepted only such part of the 
value of such property as is proportionate 
to the consideration furnished bv such other 
person: * * * 

(h) Except as otherwise specifically pro¬ 
vided therein subdivisions (b), (c), (d), (e), 
(f ), and (g) of this section shall apply to 
the transfers, trusts, estates, interests, 
rights, powers, and relinquishment of pow¬ 
ers, as severally enumerated and described 
therein, whether made, created, arising, ex¬ 
isting, exercised, or relinquished before or 
after the enactment of this Act. (U. S. C. 
App., Title 26, Section 1094.) 

STATEMENT 

The facts; in this case are not seriously in dispute 
and may be! stated substantially in the language of 
the Board of Tax Appeals. The controversy arises 
over the inferences to be drawn from the facts and 
whether the petitioner has so sustained the burden 
of proof imposed upon her as to warrant the ex¬ 
clusion from the decedent's estate of any portion 
of the property owned jointly or by the entirety by 
the decedent and his wife. 

Charles AY. Richardson died on August 25, 1929. 
In 1889 he married Amv S. Richardson, who is his 
widow and the executrix and sole beneficiary of his 
estate (R. 19). 
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The decedent was engaged in the practice ojt med¬ 
icine from the time of his marriage in 1889| up to 
the time of his death. He devoted his time ito the 
care of his patients. His wife, in addition tb per¬ 
forming service as a nurse, took complete Charge 
of his office, cleaned instruments, answered tele¬ 
phone calls, kept books, and performed the duties 
of secretary. In 1925 the decedent employedja sec- 
retary, who took charge of the office and accounts, 
but his wife continued to exercise general supervi¬ 
sion of the office and answered night telephony calls 
(R. 20). ! 

From time to time the decedent purchased and 
sold real estate in the District of Columbia (R. 20). 
The purchases first made were small and were 
made on deferred payments. He realized substan¬ 
tial profits from these transactions, and from time 
to time reinvested the proceeds in other property. 
One of the first transactions was the acquisition of 
property at Eighteenth Street and Columbia Road, 
which he sold in 1919 for $48,793.64 (R. 20). 

At the time of her marriage the decedent’^ wife 
received from her family about $600 or $700, which 
she gave to the decedent for use in the purchase of 
property. After he had become successful, tpe de- 
cedent gave his wife $100 per week for household 
expenses, from which she regularly saved ${200 a 
month, which she gave to the decedent (R. 20). 

The decedent’s wife was a daughter of John H. 
Small, who died in 1909. The decedent liejld as 


6 


trustee for the children of John H. Small, includ¬ 
ing the decedent's wife, an undivided one-third in¬ 
terest in four parcels of real estate situated in the 
District of Columbia—namely, the Small farm on 
Rhode Island Avenue, parts of lots 14 and 15 at 
the corner of Fourteenth and G Streets, and prem¬ 
ises at 1216 and 1227 New York Avenue. When 
this real estate was sold, the decedent, as trustee, 
received one-third of the net proceeds, and distrib¬ 
uted that monev to the beneficiaries. His wife gave 
her distributive share to the decedent for invest¬ 
ment in property. The property at Fourteenth and 
G Streets was sold at a time not disclosed bv the 


record for $255,000, and the decedent received from 


the proceeds, as trustee, cash and purchase-money 
notes in the aggregate amount of $62,664.80 (R. 20). 
The time of sale and the selling price of the remain¬ 
ing parcels, and the amount and nature of the pro¬ 
ceeds received by the decedent as trustee were as 
follows (R. 21) : 


1 

. 

Year 
of sale 

Selling 

price 

One-third of proceeds 
received by the decedent 

i Purchase 
Cash | money 
notes 

1227 New York Avenue. 

1910 

$15,000 

S4.S22.65 . 

Small farm.. 

1925 

160.000 

47.638. 57 _____ 

1216 New York Avenue. 

1926 

27.000 

1.351.56 $7,333.33 


On August 25, 1929, the decedent and his wife 
owned real estate situated in the District of Colum¬ 
bia at 1337 Connecticut Avenue and at 2901 Grant 
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Road, and a parcel of real estate situated Dux- 
bury, Plymouth County, Massachusetts (R.j21). 

The Connecticut Avenue property, havingja total 
area of 4.764 square feet, was situated in a business 
district. It was improved by a building used by 
the decedent as an office and city residence. Part 
of this property was conveyed to the decedent and 
his wife, as joint tenants and not as tenants in com¬ 
mon, by a deed dated April 20,1901, for a total re¬ 
cited consideration of $18,900. They executed a 
deed of trust on said property, dated April 24,1901, 
to secure an indebtedness of $14,175, and, pursuant 
to the deed of trust executed and delivered! three 
promissory notes, as joint and several makers, in 
the sum of $4,725 each, due in one, two, and three 
years, respectively, secured by the property. A 
4 1 /2-inch strip of the adjoining lot was convened to 
the decedent bv a deed dated Mav 7, 1903., The 
notes were paid and the deed of trust was released 
to the decedent and his wife on February 24, 1904 
(R. 21). 

The Grant Road property consisted of a t^act of 
land containing 21.14 acres, improved by a fchree- 
story stone residence, and certain outbuildings. 
The buildings were constructed in 1911 by t)ie de¬ 
cedent and his wife and were occupied by them as 
a suburban home (R. 63). The grounds surrpund- 
ing the residence were improved by roads, lawns, 
shrubbery, and gardens. The buildings werp situ¬ 
ated on tract 59/2, containing 3.749 acres, which 

i:;0062—35-2 


was acquired by the decedent and his wife as joint 
tenants by deed of March 30, 1896, for a recited 
consideration of $8,000, subject to a deed of trust 
for $3,000, assumed by them as purchasers (R. 21). 
Thereafter!, eight adjoining parcels of land were 
acquired as follows (R. 22): 


Description 

Acreage 

Acquired by 
deed of — 

Considers* 

tion 

Lot $03.. 

3.013 

Apr. 13,1897 
May 3.1$99 

$3.300.00 

Lot $02.. 

.$35 | 

1.66$. 00 

Tract 59/31. 

.953 

July 12.1911 

3.901. $9 

Lot $04. 

Lot $0$. 

. 157 

3. 449 

■July 2$, 1916 

16. $82. 45 

Lot $09.1 

Lot $06.. 

3. 154 
5.339 

July 10.1917 

$. 000.00 

Lot $01. 

.491 

Jan. 27. 1926 

4.160.01 

I 


Parcel 59/31 and lots 803, 804, 808, and 809 were 
conveyed to the decedent at the time of acquisition. 
On Octobei* 31,1922, the decedent and his wife con¬ 
veyed lots 803, 804, 808, and 809 to Grace Berry, 
who, on the same day, reconveyed them to the de¬ 
cedent and his wife as joint tenants. Lots 802 and 
806 were conveved to the decedent and his wife as 
joint tenants and lot 801 was conveyed to them as 
tenants by the entirety (R. 22). 

The real estate situated in Duxburv was conveved 

* %■ 

to the decedent and his wife, as joint tenants, by 
a deed dated January 6,1923 (R. 22). 

The decedent maintained a bank account in his 
own name. His wife maintained no bank account. 
She contracted all bills and made out checks in 
payment of them, which were signed by the dece¬ 
dent. The $47,638.57 received from the sale of the 
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Small farm was distributed among the benejiciaries 
in July 1925, and the decedent’s wife iieceived 
$7,699.46, which was deposited in the decedent’s 
bank account. On August 7, 1925, a check was 
drawn against his account in the amount of 
$5,023.33, in payment of notes given for the pur¬ 
chase price of the property at Duxbury, land at 
the same time some expenditures were nujide for 
improvements and repairs on the Grant Rdad and 
the Duxbury properties (R. 22). j 

At the time of his death, decedent owijed 500 
shares of the capital stock of the Union Trust Co. 
of the District of Columbia, which had a book value 
of $161.78 per share. In the original estate-tax re¬ 
turn filed by the executrix on August 9, 19f30, she 
included the 500 shares of stock at a valuation of 
$160,000, or $320 per share (R. 23). The |tax of 
$11,233.44 calculated upon this return was paid on 
August 9, 1930 (R. 68). The stock was lisjted on 
the Washington Stock Exchange, and during the 
period from July 8, 1929, to September 13, 1929, 
small lots thereof (from 1 to 10 shares) were sold 
on the Exchange at prices varying from $320 and 
$335 per share (R. 66). j 

The deficiencv determined bv the Commissioner 
in the tax due from the Estate of Charles W.j Rich¬ 
ardson was based upon the theory that the ientire 
value of the Connecticut Avenue, Grant Road, and 
Duxbury properties was includible in the grpss es¬ 
tate of the decedent and not merely orie-half 
thereof (R. 12-15). 
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The Board of Tax Appeals sustained the de¬ 
ficiency as determined by the Commissioner, and it 
is from this action of the Board of Tax Appeals 
that the petitioner appeals. 

SUMMARY OF ARGUMENT 


Section 302 (e) of the Revenue Act of 1926 re¬ 
quires petitioner to show that the wife contributed 
to the purchase price paid for property acquired 
jointly or by the entirety or that she paid her hus¬ 
band in monev or money's worth for the interests 

%/ * 


acquired frdm him. Petitioner has failed to show 
any specific or’ascertainable monetary contribution 


paid toward the acquisition of any of the proper¬ 
ties. Tlie Board was not satisfied as to the suffi¬ 


ciency of the proof adduced by the petitioner to 
show the existence of a business contract between 


husband and wife. Even if such a contract existed, 
the wife is not thereby relieved of the burden of 
showing- the adequacy of the consideration fur¬ 
nished bv her, and there is no evidence from which 
* 

a reasonable computation of her contribution can 
be made. The findings of the Board on disputed 
facts were amply supported by substantial evidence 
and should not be disturbed by this Court. 

Congress may constitutionally require the in¬ 
clusion in the gross estate of a decedent of the en¬ 
tire value of property held jointly and by the en¬ 
tirety, even s though acquired prior to 1916. The 
overwhelming weight of authority sustains this 
proposition. 


I 


The petitioner has confused the Federal estate 
tax, which is an excise upon the transfej* of an 
estate upon death and on the privilege of transmit¬ 
ting property by death, with a kind of ‘[succes¬ 
sion’' or inheritance tax paid by a beneficiary on 
his right to take property. Petitioner’s argument 
that the wife took the property pursuant to a con¬ 
tract entered into prior to 1916 is manifestly not 
well taken. 

The Board’s valuation of the stock of the Union 
Trust Co. at $320 a share is a finding of fact based 
upon substantial evidence as to intrinsic value, 
earning capacity, and sales prices commanded by 
the stock on the Exchange just prior to decedent’s 
death, and should not be reviewed here. 

ARGUMENT 

A. The Commissioner properly included the full \ya\ue of 
the property owned jointly and by the entirety by 
decedent and his wife in the gross estate of the 
decedent 

I. The findings of the Board that the wife had contributed no 
certain proportionate part of the purchase price! of the 
properties nor acquired an interest therein for n^oney or 
money’s worth are amply sustained by the evidence, j 

Section 302 (e) of the Revenue Act of 1926 re¬ 
quires the inclusion in the gross estate of a decedent 
for purposes of Federal estate taxation of the en¬ 
tire value of the property held jointly or jby the 
entirety with any person or a spouse— 

except such part thereof as may be shown to 
have originally belonged to such other per¬ 
son and never to have been received or ac- 


quired by the latter from the decedent for 
less than an adequate and full consideration 
in monev or money’s worth: Provided , That 
where such property or any part thereof, or 
part of the consideration with which such 
property was acquired, is shown to have 
been at any time acquired by such other per¬ 
son from the decedent for less than an ade¬ 
quate and full consideration in money or 
money’s worth, there shall be excepted only 
such part of the yalue of such property as is 
proportionate to the consideration furnished 
by such other person: * * * 

It is clear, then, that if any part of the property 
is to be excluded from the gross estate, the wife 
must show that she has contributed a portion of the- 
consideration with which the property was pur¬ 
chased or that she paid a full and sufficient consid¬ 
eration to the decedent for the interests acquired 
from him. The Board has specifically found that 
the wife did neither of these things (R. 25-27)/ a 
finding, which, if supported by any substantial evi¬ 
dence, cannot be disturbed by an appellate tri¬ 
bunal. Phillips v. Commissioner, 283 U. S. 589, 
599; Beaumpnt v. Helvering, 73 F. (2d) 110, 114 
(App. D. C.). We submit that the findings of the 

1 It is settled that the opinion of the Board may be re¬ 
sorted to to ascertain its findings. Sheppard d* Myers v. 
Commissioner^ 45 F. (2d) 50, 51 (C. C. A. 3d), certiorari 
denied, 2S2 U. S. 902. See also insurance d* Title Guarantee 
Co. v. Commissioner , 36 F. (2d) 842. 844r-845 (C. C. A. 2d), 
certiorari denied. 281 U. S. 748; Commissioner v. Crescent 
Leather Co .. 40 F. (2d) 833, 834 (C. C. A. 1st). 
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Board herein are amply justified under the 
evidence. 

Section 302 (e), supra, is explicit in its require¬ 
ment that it must clearly appear that the joint ten- 

i 

ant or tenant by the entirety contributed something 
toward the purchase or acquisition of the property. 
This section casts a heavy burden of proof uj)on the 
petitioner (Robinson v. Commissioner, 63 If. (2d) 
652 (C. C. A. 6th), certiorari denied, 289 U. S. 758) 
which she has tried to obviate by proof of fr busi¬ 
ness contract entered into between husband and 
wife shortly after marriage. The Board was sat¬ 
isfied that petitioner had not produced satisfactory 
evidence of the existence, terms, or conditions of 
the alleged agreement and accordingly had in no 
way sustained the burden of proof imposed upon 
her by Section 302 (e) supra. Such a contract 
could under all the circumstances only be irif erred 
from the testimony. This inference the Bo^rd re¬ 
fused to make, and unless this Court is prepared to 
sav that the onlv reasonable inference from |all the 
evidence adduced was that a definite business con¬ 
tract existed between husband and wife, w(e sub¬ 
mit that this Court should not reverse the decision 
of the Board of Tax Appeals. Kekaha Supper Co. 
v. Burnet, 50 F. (2d) 322 (App. D. C.). Ihdeed, 
it has been specifically held that where evidence is 
without contradiction and different conchisions 
might reasonably be drawn therefrom, a question 
of fact is presented the decision of which is as bind- 
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ing upon an appellate court as a finding on con¬ 
trary evidence. Helve ring v. Ames, 71 F. (2d) 939 
(C. C. A. 8th); see also Did in v. Commissioner, 70 
F. (2d) 828 (C. C. A. 6th). Consequently, the 
scope of this review is limited to the inquiry as to 
whether different conclusions might reasonably 
have been drawn from the evidence. 

With these principles as to the burden of proof 
and the scope of appellate review in mind we pro¬ 
ceed to a short discussion of the evidence. The 
record does not disclose and petitioner does not 
seriously argue that any specific funds at any time 
belonging to the wife were ever used either in the 
acquisition of property from a third person or from 
the decedent. The wife's alleged contribution 
either in money or services cannot, even in the most 
general manner, be traced into any of the property 
acquired duping the coverture. The only moneys 
turned over by the wife to the decedent prior to 
distribution of her interest in the trust established 
by her father were some $600 or $700 which she 
gave decedent at the time of their marriage and 
some $200 a month which she saved from an allow¬ 
ance for household expenses, as the Board of Tax 
Appeals points out (R. 25). These amounts repre¬ 
sent only a small amount of the value of the prop¬ 
erties. Petitioner further alleges that she received 
certain funds from a trust established by her father 
under which her husband acted as trustee. All of 
the property involved here, with the exception of 


lot 801, had been acquired by decedent ptior to 
1925 (R. 25). The only property sold under the 
trust prior to 1923 from which a distribution of 
proceeds could have been made was the property 
located at 1227 New York Avenue (R. 21). There 
is absolutely no evidence as to what was done with 
the wife’s share of the proceeds except tli£ very 
general, self-serving declarations constantly reit¬ 
erated by the petitioner that she always “turned 
everything over to him” (R. 61, 62). Indeed, no 
evidence was introduced as to the amount of money 
received by petitioner from the sale of the 1227 


New York Avenue property and as to what 


prop¬ 


erty it was used in purchasing. The Small! farm 
and 1216 New York Avenue were both sold subse¬ 
quent to 1923 (R. 21) under the trust, and whatever 
distributions were made, certainly occurred long 
after petitioner and decedent had acquired tln^ Con¬ 
necticut Avenue and Grant Road properties, and 
at least two years after the acquisition of the Dux- 
bury property. The wife did receive a distribu¬ 
tion of $7,669.46 in 1925, which she permitted the 
decedent to deposit in his own bank account. The 
petitioner seeks to establish that this money was 
used in payment of $5,023.33 on the mortgage on 
the Duxbury property. The Board of Ta^ Ap¬ 
peals in its opinion (R. 25) has sufficiently pointed 
out the unsatisfactory character of this evidence 
which we need not repeat here. Section 30$ (e), 


supra, is not only concerned with whether the 


joint 
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tenant or tenant by the entirety furnished any part 
of the consideration used in the purchase of prop¬ 
erty but also with the adequacy and value of such 
consideration since only that part of the value of 
the property is to be excluded from the gross estate 
which represents the actual measurable contribu¬ 
tion of the joint tenant. We submit that the peti¬ 
tioner, with the burden of proof resting squarely 
upon her, has submitted no facts from which a rea¬ 
sonably accurate computation of her contribution 
can be made, even were we to concede, which we do 


not, that she did furnish part of the purchase price, 
or that she acquired property from her husband 
for a legal consideration. 

Petitioner at some length has sought to establish 
the existence of an arrangement made between hus¬ 
band and wife at the time of marriage by which 
they were to “pool their resources" and become 
“quasi partners." The Board was not satisfied 
that the petitioner had proved the existence of such 
a business contract which might obviate the neces¬ 
sity of proving specifically the contribution in 

monev, or monev’s worth, made bv the wife to the 
* / * / * 

purchase or acquisition of property (R. 26). Re¬ 
spondent freely concedes that there could easily be 
a reasonable difference of opinion as to whether any 
such arrangement existed between the husband and 
wife. The Board has resolved this difference 


against the existence of the contract on a pure ques¬ 
tion of fact, and it is not the province of this tri¬ 
bunal to disturb that finding. The testimony of 


the witnesses is not of such a character as to ^ompel 
acceptance of the petitioner’s contentionsj. The 
testimony of Mr. Charles S. Shreve (R. 49+50) in 
no sense shows a monetary contribution other than 
those already discussed above. It provides no 

measure for the ascertainment of the wifej’s con- 

! 

tribution and only emphasizes the nature and char¬ 
acter of the services performed by the wife. We 
have no idea of the value of anv of these services. 
The Court of Claims recently decided a case, un¬ 
aided bv the rule that the lower court or adminis- 
trative agency may find conclusively upon thb facts 
if supported by any substantial evidence, ^gainst 
a taxpayer attempting to prove some arrangement 
between husband and wife by which the wife was 
compensated in property for services rendered. In 
Bushman v. United States, 8 F. Supp. 69|4. 698 
(C. Cls.), the court said: 

The testimonv of the 
fails to show that she contributed to the pur¬ 
chase price of the properties, and, if her 
services during all these years are to b£ com¬ 
pensated, her redress is from the estate for 
services rendered. 

The testimony of the witness Shreve in nd part 
bears out the contention that a definite understand¬ 
ing existed. It is evidence of the alleged contribu¬ 
tion, a point we have already discussed, but if does 
not aid the petitioner in establishing the existence 
of a contract. The testimony of Dr. Shutp (R. 
48-49) and that of Harriet Searle (R. 49) is 


surviving 


spouse 


merely conjectural as to any arrangement between 
husband and wife. Mrs. Richardson's testimony 
(R. 57-64) at best characterizes the arrangement 
as very general and affords no basis for the meas- 
urement of the wife’s contribution. 

It is extremely doubtful, even were we to admit 
the arrangement between husband and wife, that 
petitioner could prevail. Section 302 (e), supra, 
is concerned with the amount and nature of the 

consideration furnished or contribution made by 

%> 

the joint owners as well as the fact thereof. It 
is of no consequence that the husband and wife 
were “quasi partners", for the contribution of the 
surviving partner must none the less be shown. 
Taxpayers by contract of partnership, under which 
the contribution of the surviving partner cannot 
be measured with reasonable accuracy or afford a 
basis under the evidence for a reasonable computa¬ 
tion, may not withdraw valuable property from the 
gross estate of a decedent for purposes of Federal 
estate taxation. We submit that petitioner has 
failed to show a basis upon which any computation 
or valuation of her services or contributions can 
be made, in the absence of which there can be no 
exclusion of any of the value of the property from 
the gross estate of the decedent. 

II. Congress may constitutionally require tile inclusion in the 
gross estate of a decedent of the entire value of property 
acquired jointly or by the entirety prior to 1916 

The position of the petitioner on this question 
is not clear, and consequently it is extremely diffi- 
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cult to answer an argument which resists analysis. 
The source of confusion lies in the fact tliafc peti¬ 
tioner constantly throughout her argument refers 
to the tax in question as a “ succession ” tax paid by 
the wife on her right to succeed to the property on 
the death of her husband. No graver miscpncep- 
tion of the Federal estate tax laws is possible. The 
Federal tax here is an estate tax to be paid upon 
the privilege of transmitting property by ideath. 
Tyler v. United States, 281 U. S. 497. j 

In Y. M. C. A. v. Davis, 264 U. S. 47, 50, the Su¬ 
preme Court said: 

What was being imposed here was an jexcise 
upon the transfer of an estate upon j death 
of the owner. It was not a tax upon succes¬ 
sion and receipt of benefits under the law or 
the will. It teas death duties as distinguished 
from a legacy or succession tax. (Italics 
supplied.) 

Accordingly, it is clear that at least one-half of 
the value of the tenancy, whether joint or by the 
entirety, is includable in the gross estate of the 
decedent though acquired before 1916. Griswold v. 
Helvering, 290 U. S. 56; Gwinn v. Commissioner, 
287 U. S. 224. It is equally well settled under the 
1924 and 1926 Acts that the entire value of the joint 
tenancy acquired before 1926 is to be included in 
the gross estate. Putnam v. Burnet, 63 F. (2d) 
456 (App. D. C.) : Robinson v. Commissioner, 63 F. 
(2d) 652 (C. C. A. 6th), certiorari denied, 289 U. S. 
758; Third Nat. Bank & Trust Co. of Springfield v. 


White, 45 F. (2d) 911 (Mass.), affirmed, 58 F. (2d) 
1085 (C. C. A. 1st), affirmed, 287 U. S. 577; Rei- 
necke v. Northern Trust Co., 278 U. S. 339. 

We submit that Putnam v. Burnet, supra, de¬ 
cided by this Court, and Robinson v. Commissioner, 
supra, sufficiently answer both of petitioner’s alter¬ 
native contentions that none of the jointly held 
property may be included in decedent’s gross estate 

or at the most only one-lialf the value mav be so 

% 

included. Neither the Putnam nor the Robinson 
case, completely indistinguishable on the facts 
from the case at bar, is noticed in petitioner’s brief. 
Taxpayer, in the Putnam case, made the same 
argument petitioner apparently makes here. The 
court pointed out (p. 456): 

In the present case, however, the tenancy 
was created prior to the enactment of the 
Revenue Act of 1916, and it is contended by 
appellant that the case does not come under 
the rille of the Tyler Case, and that section 
302, supra, should not be construed so as to 
permit the inclusion of tenancies by the en¬ 
tirety created prior to that act in the gross 
estate of the decedent, and that the act if so 
construed would be unconstitutional. 

Whereupon, the court decided the case against the 
taxpayer and sustained the action of the Commis¬ 
sioner who had included the full value of the joint 
tenancy in computing the tax. 

As we understand it, petitioner’s argument is to 
the effect that a contract existed between husband 
and wife prior to 1916, and that what the wife took 
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in 1929 was “what the early contract provided 

i 

should be hers.” (Pet. Br. 25.) Of course, the 
obvious fallacy in such a contention, independent 
of its inherent error, is that the wife did not take 
the property under the contract even though the 
existence thereof be admitted. The wife tbok by 
virtue of her status as a joint tenant or tenjant by 
the entirety under her right of survivorship^ The 
most that could be said is that the joint tena^y was 
created pursuant to a contract arrangement The 
constitutional question would be as acute had the 
wife’s acquisition of joint interest been a puire gift 
as where acquisition took place under a contract. 
We cannot recognize any validity in the argument 
that husband and wife had a contract betweed them¬ 


selves to make wills in each other’s favor by which 
the wife acquired a present interest prior tb 1916 


which would render a Federal estate tax on |he in¬ 
terest of the decedent a retroactive tax levied and 


measured in terms of another’s property. Here 


again petitioner’s argument is grounded on title fal¬ 
lacy that the tvife is paying a “succession” tap. 

Shwab v. Doyle, 258 U. S. 529, and Knox v. 
McEJligott, 258 U. S. 546, are not adverse decisions. 
These cases decided nothing more than a question 
of construction of the 1916 Act. No constitutional 
issue was involved. Later decisions undeij Sec¬ 
tions 302 (e) of the Act of 1924 and 302 (e) pf the 
Act of 1926, which are identical, have resolved all 
doubt concerning construction thereof and settled 


i 
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all constitutional issues. Melczcr v. Commis¬ 
sioner, 23 B. T. A. 124, affirmed, 63 F. (2d) 1010 
(C. C. A. 9th); O’Shaughnessy v. Commissioner, 
60 F. (2d) 235 (C. C. A. 6th), certiorari denied, 
288 U. S. 605; Robinson v. Commissioner, supra; 
Third Nat . Bank <6 Trust Co. of Springfield v. 
White, supra; see also Goodenough v. Commis¬ 
sioner, 30 B. T. A. 69 ' (decided under the Revenue 
Act of 1921). 

B. The finding of the Board of Tax Appeals that the stock 
of the Union Trust Co. had a fair market value of 
$320 is amply supported by the evidence 

On the original estate-tax return, petitioner re¬ 
ported the 500 shares of capital stock of the Union 
Trust Co. held bv decedent at the time of his death 
at an estimated fair market value of $160,000, or 
$320 per share (R. 68). This valuation was ac¬ 
cepted by the Commissioner and approved by the 
Board of Tax Appeals (R. 23). A finding of value 
is a finding of fact. Crawford v. Helvering, 63 
App. D. C. 140, 70 F. (2d) 744; Stiles v. Commis¬ 
sioner, 69 F. (2d) 951 (C. C. A. 5th); Wagner v. 
Commissioner, 63 F. (2d) 859 (C. C. A. 9th). In 

manv cases the valuation fixed bv the Board has 
* » 

been sustained though no witness testified as to the 
particular figure and the Board's method of arriv¬ 
ing at it is undisclosed. Grand Rapids Store 
Equipment Corp. v. Commissioner, 59 F. (2d) 914 
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(C. C. A. 6th) ; Keystone Steel & Wire Co. \j. Com¬ 
missioner, 62 F. (2d) 458 (C. C. A. 7th) ; Adams v. 
Commissioner, 65 F. (2d) 262 (C. C. A. 5thj), cer¬ 
tiorari denied, 290 U. S. 660. Petitioner contends 
that the 500 shares of stock could not have bejen dis- 

i 

posed of by gradual sales over a period of several 
months at a figure greater than $270 a share, and 
accordingly that figure represented a maximum 
fair market value. That stock is not readillv sale¬ 
able on a market in large lots is not a conclusive 
or necessarily important factor in arriving at a 


fair market value. Fester v. Commissioner 


38 F. 


(2d) 155, 158 (C. C. A. 7th), certiorari denied, 281 
U. S. 755; Wright v. Commissioner, 50 F. (^d) 727 
(C. C. A. 4tli), certiorari denied, 284 U. 652. 
This court said in the Crawford case, supra (pp. 
745-746): 

Actual sales may be shown, as may also 
intrinsic value; book value mav be consid- 

7 v 

ered, as also earning capacity. Th^se are 
all elements which tend to the ascertainment 
of fair market value, and, when considered 
together or singly, may establish thej fact. 

The evidence is clear that the stock had a h^gh in- 

i 

trinsic value coupled with a substantial earning 
capacity at the date of the decedent’s death (R. 65- 
66). The evidence is likewise clear that the stock 
during the two months preceding Dr. Richardson’s 
death sold at a minimum of $320 on the exchange 
(R. 66). It is true that these sales were iij small 
lots, but in the absence of some more substantial 


method of valuing the securities than that relied 
upon by petitioner, viz, the opinion of an invest¬ 
ment banker as to the average sale price which 500 
shares would command if disposed of over a period 
of one to three months, the determination of values 
as arrived at bv the Board should be sustained 
since it is not bound to accept opinion testimony 
even though uncontradicted, and, in the case at bar, 
the Board had before it substantial evidence which 
sustained the presumptively correct valuation as 
made by the respondent. Welch v. Helve ring, 290 
U. S. Ill; Lucas v. Structural Steel Co., 281 U. S. 
264; Anchor Co. v. Commissioner, 42 F. (2d) 99 
(C. C. A. 4th) $ Taylor v. Commissioner, 51 F. (2d) 
915 (C. C. A. 3d), certiorari denied, 284 U. S. 689. 

CONCLUSION 

It is submitted that the determination of the 
Board of Tax Appeals was correct and should be 
affirmed. 

Respectfully, 

i Frank J. Wideman, 

! Assistant Attorney General. 

Sew all Key, 

Berryman Green, 

Special Assistants to the Attorney General. 


April 1935. 



